Friday 

January  16,  1981 


Part  IX 


Department  of  Labor 

Employment  Standards,  Administration 
Wage  and  Hour  Division 


Labor  Standards  Provisions  Applicable  to 
Contracts  Covering  Federally  Financed 
and  Assisted  Construction  (Also  Labor 
Standards  Provisions  Applicable  to 
Nonconstruction  Contracts  Subject  to  the 
Contract  Work  Hours  and  Safety 
Standards  Act) 


4380 


Federal  Register  /  Vol.  46,  No.  11  /  Friday,  January  16, 1981  /  Rules  and^egulations^ 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Part  5 

Labor  Standards  Provisions  Appiicable 
to  Contracts  Covering  Federally 
Financed  and  Assisted  Construction 
(Also  Labor  Standards  Provisions 
Applicable  to  Nonconstruction 
Contracts  Subject  to  the  Contract 
Work  Hours  and  Safety  Standards  Act) 

agency;  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

action:  Final  rule. 

summary:  This  document  provides  the 
final  Regulations,  29  CFR  Part  5,  Subpart 
A,  pertaining  to  labor  standards 
applicable  to  contracts  for  Federally 
financed  and  assisted  construction  and 
to  contracts  subject  to  the  Contract 
Work  Hours  and  Safety  Standards  Act. 
Changes  have  been  made  in  the  contract 
labor  standard  clauses  which  are 
required  to  be  included  in  such 
construction  contracts,  and  provision 
has  been  made  for  withholding  of  funds 
due  a  contractor  on  other  Federal  and 
Federally  assisted  contracts  in 
situations  where  laborers  or  mechanics 
have  not  been  paid  in  compliance  with 
the  law  and  insufficient  monies  remain 
under  the  contract  on  which  such 
violations  occurred.  Apprenticeship 
*  requirements  have  also  been  revised. 
Other  changes  have  been  made  in 
debarment  and  enforcement  procedures, 
and  in  the  procedure  for  adding  wage 
rates  for  classifications  of  workers 
which  have  been  omitted  from  the 
prevailing  wage  determination 
applicable  to  the  contract.  Changes  have 
also  been  made  to  preclude  a  debarred 
contractor  from  becoming  cither  a 
contractor  or  a  subcontractor  on  other 
Federal  or  Federally  assisted  projects, 
and  to  reduce  the  number  of  reports  that 
contracting  agencies  must  submit  to  the 
Department  of  Labor. 

EFFECTIVE  DATE:  February  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  P.  Come,  Assistant 
Administrator,  Wage  and  Hour  Division, 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210,  telephone:  (202)  523-8333. 
SUPPLEMENTARY  INFORMATION:  On 
December  28, 1979,  a  proposal  was 
published  in  the  Federal  Register  (44  FR 
77080]  to  make  certain  revisions  to 
Subpart  A  of  Regulations,  29  CFR  Part  5. 
Labor  Standards  Provisions  Applicable 
to  Contracts  Covering  Federally 


Financed  and  Assisted  Construction 
(Also  Labor  Standards  Provisions 
Applicable  to  Nonconstruction 
Contracts  Subject  to  the  Contract  Work 
Hours  and  Safety  Standards  Act).  The 
purpose  of  these  changes  was  to  revise, 
update,  and  clarify  this  subpart. 

Interested  persons  were  afforded  the 
opportunity  to  submit  comments  to  the 
Wage  and  Hour  Division  within  60  days 
after  publication  of  the  notice  in  the 
Federal  Register.  Subsequently,  on 
February  15  and  April  1, 1980,  notice 
was  given  in  the  Federal  Register 
extending  the  dates  for  submission  of 
comments  to  March  27  and  May  27, 

1980,  respectively.  The  first  extension 
was  granted  at  the  request  of  various 
interested  parties  who  needed 
additional  time  to  prepare  their 
comments.  The  second  extension  was 
granted  in  order  to  allow  the  comment 
period  to  run  concurrently  with  that  for 
the  related  procedural  rules  in  revised 
Part  6  of  this  Title,  published  in 
proposed  form  on  April  22, 1980. 

Comments  were  received  from 
approximately  246  interested  parties, 
which  included  contracting  agencies, 
contractor  associations,  contractors, 
labor  unions  and  organizations.  State  ' 
and  local  governmental  bodies,  business 
organizations,  law  firms  and  individuals. 
In  addition,  the  General  Accounting 
Office  submitted  comments  on  the 
proposed  regulations.  Among  those 
Federal  agencies  submitting  comments 
were  the  Department  of  Defense,  the 
Federal  Highvi^ay  Administration,  the 
General  Services  Administration,  the 
Department  of  Energy,  the  National 
Aeronautics  and  Space  Administration, 
the  Logistics  Service  and  the  Office  of 
Airport  Planning  and  Programming  of 
the  Federal  Aviation  Administration, 
and  the  Department  of  Housing  and 
Urban  Development.  Contractor 
associations  and  business  organizations 
submitting  comments  included  the 
Associated  General  Contractors  of 
America,  the  Associated  Builders  and 
Contractors,  Inc.,  the  National 
Association  of  Home  Builders,  the 
Chamber  of  Commerce  of  the  United 
States,  the  National  Association  of 
Manufacturers,  and  the  Business 
Roundtable.  Labor  unions  and 
organizations  commenting  on  the 
proposal  included  the  Building  and 
Construction  Trades  Department  of  the 
American  Federation  of  Labor — 
Congress  of  Industrial  Organizations 
(whose  comments  were  endorsed  by  the 
Center  to  Protect  Worker’s  Rights)  and 
the  International  Brotherhood  of 
Electrical  Workers. 

While  some  requests  for  public 
hearings  were  made,  it  was  decided, 


after  careful  consideration  that,  in  view 
of  the  broad  range  of  the  responses  and 
issues  addressed,  such  hearings  would 
be  redundant. 

It  has  been  determined  that  the 
amendments  to  these  Regulations  do  not 
meet  the  criteria  of  Executive  Order 
12044  and  the  Department  of  Labor 
Guidelines  (44  FR  5570)  for  a  regulatory 
analysis.  These  regulations  will  not,  in 
our  opinion,  cause  major  cost/price 
increases. 

The  following  is  an  analysis  of  all  the 
principal  comments  received  and  the 
concomitant  changes  made  to  the 
proposed  rule.  Each  submission  has 
been  thoroughly  reviewed,  and  each 
criticism  and  suggestion  has  been  given 
careful  consideration.  For  each  section 
and,  where  appropriate,  subsection  of 
the  final  rule,  the  analysis  contains  a 
description  of  the  major  comments  and 
recommendations,  the  Department’s 
findings  as  to  whether  or  not  suggested 
changes  to  the  proposed  rule  would  be 
in  accordance  with  the  statutory 
language  and  intent  of  the  Davis-Bacon 
Act,  the  Contract  Work  Hours  and 
Safety  Standards  Act,  and  the  Copeland 
Act,  as  appropriate,  and  the  substantive 
changes  herein  adopted. 

Discussion  of  Major  Comments 

Definitions  (%  5.2(a)-(r)) 

Comments  were  received  concerning 
the  definitions  of  the  terms  “contract”; 
“construction”,  “prosecution”, 
“completion”,  or  "repair”;  “site  of 
work”;  “laborer”  or  “mechanic”; 
“apprentice”  and  “trainee”;  “employed”; 
“wage  determination”;  and  “any 
affiliated  person”. 

A  number  of  comments  received  from 
State  and  local  Governments  reflected  a 
misunderstanding  of  the  intent  of  our 
revisions  to  the  definition  of  “contract”. 
The  revision  does  not  extend  coverage 
to  State  and  local  Government 
employees.  There  are,  however,  certain 
statutes  which  require  the  payment  of 
Davis-Bacon  prevailing  wage  rates  to 
the  recipient  State  and  local 
Government’s  employees  who  are 
performing  the  construction  work.  For 
example,  the  U.S.  Housing  Act  of  1937 
requires  the  payment  of  the  Davis- 
Bacon  prevailing  wage  rates  to  all 
laborers  or  mechanics  employed  in  the 
development  of  the  project,  including 
employees  of  the  recipient  local 
Government.  Accordingly,  we  have 
amended  the  proposed  regulations  to 
clarify  this  term  with  respect  to  the 
application  of  prevailing  wage 
standards  to  State  and  local 
Governmental  employees. 

Questions  were  raised  as  to  whether 
the  definition  of  the  terms 
“construction”,  “prosecution”. 
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"completion”,  or  “repair"  included  the 
on-site  installation  of  item^  fabricated 
off-site.  Therefore,  this  subsection  has 
been  amended  to  include  language  to 
make  it  clear  that  on-site  installation 
involving  construction  is  within  the 
meaning  of  these  terms.  In  addition,  as 
requested  by  the  Federal  Highway 
Administration,  the  citation  for  the 
Federal-Aid  Highway  Act  of  1956  was 
changed. 

Several  comments  were  received 
objecting  to  the  inclusion  within  the 
definition  of  “site  of  work”  of  such 
facilities  as  fabrication  plants,  mobile 
factories,  batch  plants,  borrow  pits,  job 
headquarters,  tool  yards,  etc.,  which  are 
dedicated  exclusively,  or  nearly  so,  to  a 
particular  contract  and  are  located  in 
close  proximity  to  the  actual  location  of 
construction.  Contrary  to  the 
understanding  of  many  of  the 
commenters,  we  are  not  extending  the 
scope  of  this  definition.  Rather,  we  are 
including  in  the  regudations  the 
Department’s  long-standing  position 
with  respect  to  the  definition  of  this 
term  which  has  been  upheld  by  the 
Department’s  Wage  Appeals  Board.  In 
this  regard,  it  should  be  noted  that  the 
General  Accounting  Office  has  indicated 
that,  despite  its  prior  rulings  on  this 
issue,  it  does  not  object  to  the  proposed 
definition  of  this  term. 

Numerous  commenters  objected  to 
including  working  foremen  in  the 
definition  of  the  term  “laborer”  or 
“mechanic”  on  the  basis  that 
“supervisors”  and  “foremen”  should  be 
excluded  as  part  of  management. 
Normally,  anyone  who  performs  duties 
which  are  manual  or  physical  on  a 
covered  project  is  a  “laborer”  or 
“mechanic”  during  the  time  so  spent. 
However,  recognizing  the  realities  of  the 
construction  industry  and  the  fact  that 
some  employees  are  assigned 
managerial  duties,  it  was  decided  to 
adopt  a  reasonable  tolerance  by 
applying  a  percentage  limitation  test  on 
the  amount  of  time  which  could  be  spent 
performing  such  non-managerial  duties, 
after  which  working  foremen  would  be 
considered  “laborers  or  mechanics”  for 
purposes  of  the  Davis-Bacon  Act.  The 
language  on  working  foremen  and  the  20 
percent  limitation  on  such  work  simply 
codify  a  long-standing  policy  of  the 
-  Department  which  was  adopted  to 
accommodate  the  needs  of  the  industry 
without  ignoring  the  remedial  purposes 
of  the  statute  to  protect  the  wages  of  the 
workers. 

There  were  several  comments 
concerning  the  definitions  of  the  terms 
“apprentice”  and  “trainee”.  First,  there 
were  comments  disapproving  of  the 
requirement  that  apprenticeship  and 


training  programs  be  registered  with  the 
Bureau  of  Apprenticeship  and  Training 
or  with  a  State  apprenticeship  agency 
recognized  by  BAT.  Numerous 
commenters  shared  the  opinion  that  the 
policy  of  permitting  only  employment  of 
apprentices  and  trainees  under  BAT 
approved  programs  was  denying  job 
opportunities  to  youths,  minorities,  and 
women.  In  addition,  several  parties 
recommended  that  changes  be  made  in 
this  subsection  to  reflect  the  provisions 
of  23  U.S.C.  113(c]  which  exempt 
apprentices  and  trainees  certified  by  the 
Secretary  of  Transportation,  rather  than 
the  Secretary  of  Labor,  on  Federal-Aid 
Highway  projects,  from  the  required 
payment  of  prevailing  wage  rates. 

'The  Davis-Bacon  Act  requires  that  all 
laborers  and  mechanics  be  paid  the 
applicable  prevailing  wage  rate  for  the 
classification  of  work  performed. 
However,  in  an  effort  to  encourage 
meaningful  training  of  workers  in  the 
construction  industry,  which  will 
provide  a  ready  and  stable  reservoir  of 
skilled  workers,  the  Department  of 
Labor  permits  the  use  of  apprentices 
and  trainees  at  less  than  the  required 
applicable  predetermined  rate  for  the 
work  performed,  where  the  apprentices 
and  trainees  are  enrolled  in  training 
programs  approved  in  accordance  with 
the  requirements  of  the  Bureau  of 
Apprenticeship  and  Training,  or,  with 
respect  to  apprentices,  a  similar  State 
agency  approved  by  BAT.  We  do  this 
because'we  are  assured  that  the  training 
is  real  and  is  not  a  subterfuge  to  freeze 
young,  minority,  and  female  workers 
into  low  paying  unskilled  jobs.  It  should 
be  stressed  that  the  provisions  allowing 
for  the  payment  of  less  than  the 
prevailing  wage  rates  to  apprentices  and 
trainees  is  an  exception  to  the 
requirements  of  the  Davis-Bacon  Act 
(see  Gevyn  Construction  Corporation  v. 
United  States,  No.  515-78  (Ct.  Cl. 
September  12, 1980]]  and  that  strict 
conditions  must  be  maintained  in  order 
to  prevent  the  circumvention  of  the 
Act’s  requirements,  especially  in  the 
case  of  the  young,  minority,  and  female 
worker  against  whom  job  and  wage 
discrimination  might  otherwise  be 
widespread. 

Contrary  to  some  of  the  opinions 
expressed  that  the  registration 
requirements  deny  emplo3nnent 
opportunities  to  youths,  minorities,  and 
women,  participation  in  apprenticeship 
and  training  programs  is  available  to  all 
of  these  groups. 

The  suggestions  with  respect  to  23 
U.S.C.  section  113(c]  have  been 
implemented. 

A  number  of  commenters  opposed 
including  the  phrase  “regardless  of  any 
contractual  relationship  alleged  to  exist 


between  the  contractors  or  such  person” 
in  the  definition  of  the  term  “employed”. 
They  argue  that  such  language  would 
encompass  bona  fide  subcontractors 
and  it  was  their  belief  that  such 
language  was  only  meant  to  apply  to 
alleged  subcontractors  who  are  in  fact 
employees.  The  phrase  in  question  is 
required  by  the  statute  itself. 

Furfhermure,  the  argument  of  these 
commenters  was  considered  and 
rejected  by  the  Attorney  General  (41  Op. 
Atty.  Gen.  438  (I960]],  who  concluded 
that  Congress  intended  to  preserve  the 
benefits  of  the  Act  for  all  engaged  in 
laborer’s  or  mechanic’s  work,  whether 
they  are  independent  contractors  of 
employees. 

'There  were  objections  to  the  deletion 
of  the  language  “issued  prior  to  the 
award  of  the  contract”  which  had  been 
contained  in  the  previous  definition  of 
the  term  “wage  determination”  because 
it  was  felt  that  this  change  would  give 
the  Department  “carte  blanche” 
authority  to  change  the  wage 
determination  in  the  contract  after 
award.  These  comments  are  discussed 
together  with  the  rules  regarding 
application  of  wage  determinations  in 
Part  1  of  this  title. 

Concern  was  expressed  that  the  term 
“any  affiliated  person”  would  extend 
debarment  to  members  of  a  contractor’s 
immediate  family  who  were  not 
responsible  for  the  violations  which  led 
to  the  debarment.  This  term  was 
included  in  the  text  of  the  proposed 
subsection  because  of  the  Department's 
original  intention  to  incorporate  the 
existing  Part  3  of  this  Title  (concerning 
allowable  deductions  under  the 
Copeland  Act],  where  the  term 
“affiliated  person”  is  defined,  as 
Subpart  D  of  this  Part.  However,  since 
the  publication  of  Subpart  D  will  be 
delayed,  we  are  deleting  this  subsection 
and  any  concern  of  parties  who  have  an 
interest  in  this  issue  should  be  dispelled. 

Contract  Provisions  and  Related 
Matters  (Section  5.5) 

Objections  were  raised  to  the  deletion 
of  former  language  allowing  contracting 
agencies  to  insert  modifications  to  the 
Davis-Bacon  labor  standards  contract 
clauses  to  meet  the  particular  needs  of 
the  agency,  if  first  approved  by  the 
Department  of  Labor.  Upon 
reconsideration,  we  have  decided  that 
the  objections  are  valid  and  we  are 
adding  language  to  allow  for  the  above. 

Several  parties  took  exception  to  the 
addition  of  the  language  “without  regard 
to  skill”  in  §  5.5(a](l](i],  which  deals 
with  the  issue  of  wage  payments  for 
laborers  and  mechanics.  In  addition,  a 
suggestion  was  made  to  add  languttge  lo 
make  it  clear  that  laborers  and 
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mechanics  performing  work  in  more 
than  one  classification  should  receive 
the  applicable  rate  for  the  time  spent 
performing  work  in  each  classification. 
The  addition  of  the  phrase  “without 
regard  to  skill"  makes  clear  to  the  public 
the  Department’s  long-standing  policy 
on  the  minimum  pajTnent  due  to 
laborers  or  mechanics  working  in  a 
given  classification.  There  is  no 
prohibition  imder  the  Davis-Bacon  Act 
against  pa5rment  of  a  higher  rate  than 
that  found  to  be  prevailing  if  the 
contractor  wishes  to  recognize  a 
worker's  special  skill.  This  policy  has 
been  upheld  in  administrative  hearings 
and  by  the  Wage  Appeals  Board.  As 
suggested,  we  have  added  language  to 
this  subsection  to  reflect  that4aborers 
and  mechanics  must  be  paid  the 
applicable  prevailing  wage  rate  for  the 
classification  of  work  performed. 

A  substantial  number  of  comments 
were  received  concerning  the  provisions 
of  §  5.5(a)(l)(ii),  which  deals  with  the 
issue  of  adding  necessary  classifications 
and  rates  omitted  from  the  wage 
determination  which  has  been  made 
applicable  to  the  project  in  question. 
Concern  was  expressed  that  the 
procedures  in  this  subsection  would 
impose  collective  bargaining,  cause 
delays,  create  the  potential  for 
disruption  and  disagreement,  and  slow 
the  construction  process. 

These  changes  proposed  and  finalized 
in  this  subsection  will  not  impose 
collective  bargaining.  The  Department  of 
Labor  will  continue  its  long-standing 
policy  of  prohibiting  the  artificial 
splitting  of  classifications  traditionally 
recognized  in  the  construction  industry 
and  traditionally  contained  in 
Department  of  Labor  wage 
determinations.  The  inclusion  of 
employees,  or  their  representatives,  as 
interested  parties  in  the  process  of 
adding  classifications  and  rates  which 
have  been  omitted  from  wage 
determinations  recognizes  the  facts  of 
economic  reality,  that  workers  bring  a 
useful  intelligence  of  the  relationship  of 
the  work  they  are  performing  to  that  of 
other  classes  which  helps  set  proper  rate 
relationships.  To  deprive  them  of  a  right 
to  have  input  in  this  process,  as  was  the 
case  in  the  past,  woidd  be  to  continue 
an  unjustifiable  inequity.  This  was 
recognized  w'hen  the  policy  dealing  with 
the  same  issue  in  cases  arising  under  the 
Service  Contract  Act  was  adopted  in 
1966. 

White  we  have  included  time  limits  on 
responding  to  agency  conformance 
requests  in  (Bj  of  this  subsection  to 
eliminate  any  unnecessary  delays  in 
processing  requests  for  additional 
classifications,  we  agree  with  the 


commenters  that  the  same  limits  should 
be  followed  under  (C)  of  this  subsection, 
concerning  resolution  of  disputes,  and 
the  language  has  been  changed 
accordingly. 

Numerous  comments  were  received 
opposing  the  addition  of  provisions  in 
§  §  5.5(a)(2]  and  5.5(b)(3)  to  allow 
agencies  to  withhold  monies  to  satisfy 
DBRA/CWHSSA  underpayments  on 
contracts  other  than  those  in  which  the 
alleged  violations  ocevured  (hereafter 
referred  to  as  “cross-withholding”). 

Some  commenters  argued  that  the 
statute  did  not  authorize  cross¬ 
withholding  and  that  the  decision  in 
Whitney  Bros.  Plumbing  and  Heating  v. 
United  States  (224  F.  Supp.  860  (D. 

Alaska  1963))  specifically  prohibited 
this.  Several  agencies  state  that  these 
provisions  would  in  effect  remove 
authority  from  the  contracting  agency  to 
withhold  funds  and  redelegate  it  to  the 
Department  of  Labor.  Other  commenters 
objected  that  the  provisions  would  be 
unworkable  when  more  than  one  agency 
was  involved. 

The  language  of  both  the  DBA  and  the 
CWHSSA  provide  that  stipulations 
(clauses)  be  included  in  each  contract 
subject  to  the  Acts  to  permit  the 
contracting  agency  to  withhold  funds 
from  the  contract  to  satisfy  unpaid 
wages  due  to  laborers  and  mechanics 
employed  on  the  contract.  The  clear 
Congressional  intent  of  such  language  is 
to  protect  the  w'ages  of  laborers  and 
mechanics  who  perform  work  on  the 
contract.  In  the  past,  due  to  the  lack  of 
the  cross-withholding  provisions,  many 
contractors  and  subcontractors  have 
escaped  payment  of  back  wages 
because  violations  were  not  discovered 
until  after  final  payment  on  the  contract 
had  been  made.  To  allow  such  practices 
to  continue  is  contrary  to  the  clear  intent 
of  the  Acts.  The  decision  in  Whitney 
Bros.  Plumbing  and  Heating  v.  United 
States,  while  precluding  the  withholding 
from  another  contract  under  the 
regulations  as  they  existed  at  that  time, 
did  not  indicate  the  cross-withholding 
would  be  prohibited  if  the  Department 
adopted  regulations  to  accomplish 
cross-withholding. 

Provisions  for  cross-withholding  have 
been  contained  in  the  Service  Contract 
Act  and  the  Walsh-Healey  Pubbe 
Contracts  Act  since  their  inception,  and 
the  Department’s  experience  with  this 
authority  and  its  enforcement  of  such 
provisions  under  these  Acts  has  not 
caused  any  of  the  disruptions  and 
administrative  delays  anticipated  by 
many  of  the  commenters.  It  should  be 
noted  that  the  General  Accounting 
Office  commented  in  favor  of  cross¬ 
withholding.  GAO  concluded  its 


comments  on  this  matter  by  stating; 

“We  believe  that  a  cross-withholding 
procedme  provided  by  regulations  and 
contractual  provision  is  not  contrary  to 
the  DBA  and  CWHSSA,  and  indeed  is 
consistent  with  the  remedial  purpose  of 
those  Acts.” 

While  the  Department  recognizes  that 
the  contracting  officer  takes  the  action 
necessary  to  accomplish  actual 
withholding  of  payment  of  contract 
funds,  it  is  clear  that  to  require  such 
action  be  taken  on  a  request  by 
authorized  representatives  of  the 
Department  of  Labor  is  not  a  usurpation 
of  the  contracting  agency’s  authority  but 
rather  the  exercise  of  an  authority  given 
to  the  Department  by  Reorganization 
Plan  No.  14  of  1950  in  order  to 
accomplish  the  enforcement 
coordination  and  oversight 
responsibilities  conferred  upon  it  under 
that  Plan,  and  to  permit  it  to  carry  out  its 
investigatory  responsibilities. 

With  respect  to  the  contract  labor 
standards  provision  pertaining  to  the 
submission  of  weekly  payrolls  set  forth 
in  §  5.5(a)(3)(ii),  commenters  suggested 
that  contractors  be  required  to  report 
the  employee's  address  only  in  the  first 
week  of  employment  and  thereafter  only 
when  there  was  a  change  in  the  address. 
A  Federal  agency  questioned  why  the 
social  security  number  was  not  required 
since  such  information  would  further  aid 
in  identifying  employees,  many  of  whom 
may  have  similar  names.  Another 
Federal  agency  commented  that  an 
agency  should  have  the  right  to  delegate 
its  recordkeeping  responsibilities  to 
local  Government  agencies,  which  are 
the  recipient  of  Federal  funds,  with 
monitoring  authority  only  being  retained 
by  the  agency.  In  response  to  the 
comments  on  employee  addresses,  the 
instructions  for  completing  the  Form 
WH-347  require  only  that  the  address  of 
the  employee  be  reported  on  the  first 
payroll  an  employee  works  on  the 
contract  unless  the  address  changes. 
Many  firms  do  not  use  this  optional  form 
but  submit  the  required  information  in  a 
manner  preferable  to  them,  and 
therefore  are  not  aware  of  these 
instructions.  Accordingly,  we  have 
added  language  to  this  subsection  to 
reflect  the  Department’s  policy.  The 
inclusion  of  employees’  social  security 
numbers  would  assist  the  Federal 
agencies,  the  Department  of  Labor,  and 
the  General  Accounting  Office  in 
making  positive  identification  of 
employees  and  in  making  tax  deductions 
on  back  wage  payments,  and  we  have 
added  the  social  security  number  to  the 
information  which  is  to  be  reported  on 
the  payrolls. 
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Based  on  our  experience  there  has 
been  little  or  no  review  of  certified 
payroll  records  by  parties  other  than  the 
Federal  agencies,  and  consequently,  we 
have  not  adopted  the  suggestion  of 
delegating  this  responsibility  since  we 
want  to  insure  that  these  documents  so 
necessary  to  on-going  compliance  are 
fully  used  for  the  essential  purpose  for 
which  they  are  intended. 

Several  contractors’  associations  and 
construction  companies  expressed 
dissatisfaction  with  the  requirement  in 
§  5.5(a)(4)  to  pay  the  full  amount  of  the 
fringe  benefits  stipulated  on  the 
applicable  wage  decision  for 
journeymen  to  apprentices  and  trainees 
when  &e  apprenticeship  or  training 
program  is  silent  regarding  the  payment 
of  such  benefits.  There  were  also 
objections  to  the  proposed  requirement 
to  observe  the  ratios  and  wage  rates  for 
apprentices  and  trainees  in  localities 
where  construction  is  performed,  rather 
than  those  ratios  applicable  in  the 
locality  in  which  the  program  is 
registered  or  approved.  A  Federal 
agency  recommended  that  a  minor 
language  change  be  made  to  make  it 
clear  that  it  is  the  contractor’s  or 
subcontractor’s  obligation  to  furnish 
written  evidence  of  the  registration  of 
the  apprenticeship  program  or  the 
certification  of  the  training  program 
without  being  specifically  requested  by 
the  contracting  officer  to  do  so.  Another 
Federal  agency  suggested  that  language 
similar  to  that  in  §  5.5(a)(4)(ii)  regarding 
the  withdrawal  of  approval  of  training 
programs  by  BAT  be  added  to 
§  5.5(a)(4)(i]  referencing  apprentices. 

It  has  been  the  Department’s  position 
that  if  the  apprentice  or  trainee  plan  is 
silent  on  fringe  benefits,  the  apprentices 
or  trainees  must  receive  the  full  amounts 
of  the  fringe  benefits  stipulated  in  the 
applicable  wage  decision  for  the 
classification  of  work  performed.  In 
situations  where  firinge  benefits  are 
listed  on  the  wage  determination  for  a 
particular  craft,  apprentices  or  trainees 
in  that  craft  normally  receive  such 
benefits.  In  cases  where  the  prevailing 
apprentice  practice  indicates  they  do 
not  receive  the  full  fringe  benefits,  or  no 
benefits  at  all,  we  have  made  provisions 
in  the  regulations  to  allow  for  less  than 
the  payment  of  full  fringe  benefits.  To 
allow  a  contractor  to  make  its  own 
decisions  on  the  amount  of  fringe 
benefits  to  pay  his  apprentices  and 
trainees  when  its  approved  plan  is  silent 
on  the  issue  would  give  it  a  distinctly 
unfair  competitive  advantage  with  the 
cost  to  be  borne  by  the  apprentices  and 
trainees  employed  by  such  a  contractor. 
This  is  clearly  against  the  intent  of  the 
law.  We  have,  however,  clarified  the 


language  in  this  subsection  for  easier 
comprehension. 

We  have  also  made  revisions  in  this 
subsection  to  allow  contractors  to 
follow  the  ratios  and  wage  rates 
stipulated  in  their  approved  programs  at 
the  “home”  locality  instead  of  requiring 
contractors  to  observe  the  ratios  and 
wage  rates  for  apprentices  and  trainees 
in  the  locality  where  the  construction  is 
performed,  if  it  happens  to  be  different 
fi'om  those  required  by  their  programs. 
Upon  reconsideration,  we  decided  that 
to  impose  different  plans  on  contractors, 
many  of  which  work  in  several  locations 
where  there  could  be  differing 
apprenticeship  standards,  would  be 
adding  needless  burdens  to  their 
business  activities. 

In  addition,  we  adopted  the  Federal 
agencies’  suggestions  to  change  the 
language  in  §  5.5(a)(4)  to  make  it  clear  it 
was  the  contractor’s  or  subcontractor’s 
obligation  to  submit  written  evidence  of 
the  program  and  to  add  the  language  in 
§  5.5(a)(4)(ii)  concerning  the  withdrawal 
of  registration  of  the  program  to 
§  5.5(a)(4)(i). 

Several  contractor  associations 
objected  to  the  new  language  of 
§  5.5(a)(7)  which  prohibits  debarred 
persons  or  firms  fiom  performing  not 
only  as  prime  contractors  but  also  as 
subcontractors  on  projects  subject  to 
any  of  the  statutes  listed  in  §  5.1.  The 
change  in  this  subsection  is  in 
accordance  with  the  intent  of  the  Acts 
that  debarred  contractors  not  perform 
any  work  on  Government  contacts. 

This  has  been  a  policy  followed  under 
the  Service  Contract  Act  from  its 
inception.  See  §  4.188  of  29  CFR  Part  4. 

In  addition,  this  provision  is  consonant 
with  the  Federal  Procurement 
Regulations,  the  Defense  Acquisition 
Regulations,  and  other  individual 
agency  procurement  regulations. 
Moreover,  in  its  comments  on  the 
proposed  regulations,  the  General 
Accounting  Office  stated  that  it  had  no 
objection  to  debarred  contractors  being 
ineligible  to  receive  subcontracts  fit)m 
contractors  having  contracts  %«rith  the 
Government. 

A  number  of  respondents  objected  to 
the  portion  of  §  5.5(a)(9)  which  states 
that  disputes  arising  out  of  the  labor 
standards  provisions  of  the  contract  are 
not  subject  to  the  general  disputes 
clause  of  the  contract,  but  to  the 
provisions  of  Parts  5, 6,  and  7  of  this 
Title.  Federal  agencies  commented  that 
the  provision  conflicts  with  the  authority 
of  the  contracting  officer  as  set  forth  in 
the  Contracts  Dispute  Act  of  1978  (Pub. 
L  95-^63, 41  U.S.C.  Sec.  601  et  seq.]. 
Reorganization  Plan  No.  14  of  1950,  as 
explained  in  the  President’s  message 
accompanying  the  Plan,  invests  in  the 


Secretary  of  Labor  the  responsibility  “to 
coordinate  the  administration  of  laws 
relating  to  wages  and  hours  on 
Federally-financed  or  assisted  projects 
by  prescribing  standards,  regulations, 
and  procedures  to  govern  the 
enforcement  activities  of  the  various 
Federal  agencies  *  *  *’’.  With  respect  to 
the  Contract  Disputes  Act  of  1978, 
section  14  of  that  statute  sets  forth  the 
specific  amendments  to  existing 
statutes.  Significantly,  no  change, 
repeal,  amendment,  or  other  reference 
was  made  to  the  Davis-Bacon  and 
Related  Acts,  the  Contract  Work  Hours 
and  Safety  Standards  Act,  the  Copeland 
Act,  or  Reorganization  Plan  No.  14  of 
1950.  Therefore,  in  our  view,  the 
Department’s  authority  to  resolve 
disputes  under  these  statutes  and 
Reorganization  Plan  No.  14  is  not 
impinged  by  section  14  of  the  Contract 
Disputes  Act  Also,  section  6(a)  of  the 
Contract  Disputes  Act  states,  in  part 
that  “the  authority  of  this  subsection 
shall  not  extend  to  a  claim  or  dispute  for 
penalties  or  forfeitures  prescribed  by 
statute  or  regulation  which  another 
Federal  agency  is  specifically  authorized 
to  administer,  settle,  or  determine”. 

Furthermore,  logic  would  dictate  that 
the  authority  to  resolve  labor  disputes 
should  reside  in  the  agency  which  has 
the  primary  responsibility  for  protecting 
worker  labor  standards  and  the 
prerequisite  expertise  in  administering 
the  law  and  the  regulations  necessary  to 
insure  the  effective  and  consistent 
enforcement  of  such  labor  standards 
provisions.  Agencies  should  note  that 
the  General  Accounting  Office  stated 
that  it  had  no  objection  to  the  adoption 
of  this  provision. 

Concern  was  expressed,  particularly 
by  contractor  associations,  about  the 
possible  interpretation  of  the  term 
"interest”  found  in  §  5.5(a)(10)(i]  dealing 
with  the  debarment  of  contractors.  The 
phrase  “any  person  or  firm  who  has  an 
interest  in  die  contractor’s  firm”,  is 
derived  finm  the  statutory  language  of 
the  Davis-Bacon  Act.  The  Department 
looks  to  each  situation  on  a  case  by  case 
basis  and  we  will  consider  all  the 
circumstances,  including  such  factors  as 
the  question  of  a  person’s  involvement 
with  the  firm’s  daily  operations  and 
policy  decisions  and  the  person’s 
ownership  interest  in  the  firm. 

As  suggested  by  a  Federal  agency,  we 
have  amended  §  5.5(c),  which  deals  with 
the  labor  standards  clauses  which  are  to 
be  inserted  in  contracts  subject  to  the 
CWHSSA,  to  set  forth  in  full  the 
recordkeeping  requirements. 

Enforcement  (Section  5.6) 

Several  Federal  agencies  commented 
that  some  of  the  enforcement 
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responsibilities  set  forth  in  §  5.6,  ^ch  as 
the  preservation  of  payrolls  and  the 
filing  of  certifications  of  compliance, 
should  be  delegated  to  grantees.  Other 
contracting  agencies  recommended  diat 
the  Department  furnish  agracies  a  cc^y 
of  the  entire  investigation  file,  including 
the  interview  statements  to  enaUe  the 
agencies  to  ^ake  a  more  intelligent 
decision  on  the  assessment  of  liquidated 
damages.  Concern  was  expressed  about 
the  requirement  that  no  payments  be 
made  to  the  contractor  imtil  the  agency 
insures  that  the  contract  contains  the 
applicable  labor  standards  clauses  and 
wage  determination  since  disputes 
occasionally  arise  and  the  Department 
would  be  given  unwarranted  control 
over  the  disbursement  of  agency  funds. 

It  is  clear  from  the  definition  of 
“Federal  agency”  in  §  5.2(c)  that  this 
term  does  not  include  local  Government 
grantees  or  recipients  of  Federal 
assistance.  The  Davis-Bacon 
enforcement  respionsibility  lies  solely 
with  the  Federal  agencies  and  the 
Department  of  Labor  and  cannot  be 
abdicated  to  local  Governments  who  are 
the  recipients  of  the  Federal  funds.  We 
believe  that  this  policy  is  mandated  by 
the  terms  of  Reorganization  Plan  No.  14 
of  1950,  and  is  necessary  in  order  to 
maintain  effective  and  efiicient  control 
over  Federal  construction  monies  and 
construction  standards  and  the  Davis- 
Bacon  enforcement  program.  In 
reporting  the  results  of  its  investigations 
to  contracting  agencies,  the  Department 
routinely  furnishes  all  of  the  information 
which  is  necessary  for  an  agency  to 
complete  its  actions.  Experience  has 
shown  that  copies  of  employee 
interview  statements,  which  are 
obtained  under  a  pledge  of 
confidentiality,  have  sometimes  been 
provided  to  the  contractors  who  have 
instituted  reprisals  against  the  affected 
employees,  Nevertfieless,  if  a 
contracting  agency  feels  it  is  necessary 
in  a  particular  case,  we  do,  and  will 
continue  to,  provide  summaries  of  the 
information  contained  in  the  statements. 
Contrary  to  the  understanding  of  some 
commenters,  on  §  5.6(a)(1),  the  Federal 
agency  may  approve  the  payment  of 
funds  when  there  is  a  dispute  provided 
that  there  is  a  certification  on  file  that 
there  is  a  substantial  dispute  with 
respect  to  the  required  provisions.  Of 
course,  withholding  must  be  effectuated 
before  final  payment  is  made. 

Suspension  of  Funds  (Section  5.9) 

Several  contracting  agencies 
questioned  the  Department’s  authority 
to  request  the  contracting  agencies  to 
withhold  funds  as  provided  in  §  5.9.  The 
authority  delegated  to  the  Secretary  of 


Labor  under  Reorganization  Plan  No.  14 
of  1950,  contemplates  that  the 
Department  of  Labor,  whidi  is 
responsible  for  a  coordinated 
Government-wide  enforcement  program, 
should  have  the  concomitant  authority 
to  request  the  withholding  of  funds  with 
the  full  expectation  of  having  su<A 
requests  honored  by  the  agency. 

Without  diis  authority  to  protect  funds 
from  which  workers  will  be  paid  wages 
owed  them,  the  Department’s  authority 
under  the  Plan  to  conduct  investigations 
would  be  meaningless. 

Department  of  Labor  Hearings  (Section 
5.11) 

In  its  comments  on  Part  6,  containing 
enforcement  procedures,  the  ABC, 
commented  on  the  “loophole”  it 
perceived  in  proposed  section  5.11 
pursuant  to  which  the  granting  of 
evidentiary  hearings  on  enforcement 
matters  other  dian  debarment  was 
sub)ect  to  the  Administrator’s  discretion 
when  the  dispute  involved  significant 
sums  of  money,  large  groups  of 
employees,  or  novel  or  unusual 
situations.  ABC  argued  that  this 
“loophole”  constituted  a  denial  of  due 
process  to  contractors.  Although 
hearings  have  commonly  been  afforded 
under  the  existing  regulation,  this 
regulation  has  been  revised  to  provide 
hearings  on  disputes  whenever  there  is  a 
relevant  issue  of  fact.  However,  in  many 
instances  a  hearing  is  not  necessary 
because  there  is  no  relevant  issue  of 
fact.  Accordingly,  in  such  a  case  the 
regulation  provides  that  a  ruling  will  be 
issued  by  the  Administrator,  and  the 
contractor  afforded  an  opportunity  to 
seek  review  by  the  Wage  Appeals 
Board. 

As  suggested  by  one  of  file 
respondents,  we  have  increased  the  time 
in  which  a  contractor  may  request  a 
hearing  from  twenty  days  to  thirty  days 
from  the  date  of  the  Administrator’s 
letter. 

Debarment  Proceedings  (Section  5.12) 

There  were  several  comments 
questioning  why  there  are  different 
periods  of  debarment  under  the  Davis- 
Bacon  Act  and  the  Davis-Bacon  and 
Related  Acts,  and  different  provisions 
for  removal  from  the  ineligible  list  under 
the  Davis-Bacon  and  the  Related  Acts.  It 
was  also  suggested  that  the  Department 
provide  for  varied  periods  of  debarment 
under  the  Davis-Bacon  and  the  Related 
Acts. 

Section  3(a)  of  the  Davis-Bacon  Act 
mandates  a  three-year  period  of 
debarment  and  there  is  no  provision  in 
the  statute  for  removal  from  the 
ineligible  bidders  list  prior  to  the 


expiration  of  the  three  years.  Debarment 
under  the  Davis^acon  .and  Related  Acts 
is  not  mandated  by  these  various 
statutes,  but  is  provided  for  by 
regulations.  In  consonance  with  the 
ruling  by  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  in  Copper 
Plumbing  and  Heating  Co.  v.  Campbell 
(290  F  2d  368  (C.A.D.C.  1961))  we  have 
provided  by  regulation  for  removal  from 
the  ineligible  list  of  the  contractors 
debarred  under  the  Related  Acts  who 
can  demonstrate  a  current  responsibility 
to  comply  with  labor  standards 
requirements.  Since  these  regulations 
provide  procedures  for  removal  from  the 
ineligible  list  after  six  months,  we  are,  in 
effect,  allowing  varying  periods  of 
debarment  as  suggested  by  some  of  the 
commenters. 

There  was  also  a  suggestion  to 
provide  for  an  interim  debarment 
mechanism  during  the  pendency  of 
administrative  proceedings  similar  to 
the  mechanisms  currently  utilized  by 
other  agencies.  While  no  changes  are 
being  made  in  the  regulations  at  this 
time,  we  are  considering  the 
development  of  interim  debarment 
procedures. 

As  in  I  5.11,  we  are  changing  the  20 
day  time  limit  in  which  to  respond  to  the 
letter  notifying  the  party  of  potential 
debarment  to  30  days. 

A  new  subsection  (d)  has  been  added 
to  provide  a  procedure  for  determination 
of  a  debarred  contractor’s  interest  in 
another  firm.  ’This  subsection  provides 
for  administrative  law  judge  hearings, 
where  there  is  a  relevant  question  of 
fact,  or  appeal  to  the  Wage  Appeals 
Board  where  relevant  facts  are  not  in 
dispute.  ’This  provision  dovetails  w'ith 
the  hearing  procedure  in  29  CFR  Part  6, 
Subpart  D,  and  corresponds  with 
proposed  29  CFR  4.12.  This  change  is 
procedural  in  nature  and  was  omitted  as 
an  oversight. 

In  addition  to  the  above,  there  were 
other  comments  recommending  minor 
editorial  and  language  changes  which 
we  deemed  valid,  and  we  have  amended 
the  affected  sections. 

’This  rule  was  drafted  under  the 
supervision  and  direction  of  Donald 
Elisburg,  Assistant  Secretary  of  Labor, 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
D.C.  20210  (202-523-6191). 

Accordingly,  29  CFR  Part  5  is  revised 
as  set  forth  below. 
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Signed  at  Washington,  D.Ch  this  12th  day 
of  January,  1981. 

Donald  Elisburg, 

Assistant  Secretary  of  Labor,  Employment 
Standards  Administration. 

PART  5— LABOR  STANDARDS 
PROVISIONS  APPLICABLE  TO 
CONTRACTS  COVERING  FEDERALLY 
FINANCED  AND  ASSISTED 
CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPLICABLE  TO  NONCONSTRUCTION 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

Subpart  A— Davis-Bacon  and  Related  Acts 
Provisions  and  Procedures 

Sea 

5.1  Purpose  and  scope. 

5.2  De^itions. 

5.3  [Reserved]. 

5.4  [Reserved]. 

5.5  Contract  provisions  and  related  matters. 

5.6  Enforcement 

5.7  Reports  to  the  Secretary  of  Labor. 

5.8  Liquidated  damages  under  the  Contract 
Work  Hours  and  Safety  Standards  Act 

5.9  Suspension  of  funds. 

5.10  Restitution,  criminal  action. 

5.11  Department  of  Labor  hearings. 

5.12  Debarment  proceedings. 

5.13  Rulings  and  interpretations. 

5.14  Variations,  tolerances,  and  exemptions 
from  Parts  1  and  3  of  this  subtitle  and 
this  part. 

5.15  Limitations,  variations,  tolerances,  and 
exemptions  under  the  Contract  Work 
Hours  and  Safety  Standards  Act. 

5.16  Training  plans  approved  or  recognized 
by  the  Department  of  Labor  prior  to 
August  20, 1975. 

5.17  Withdrawal  of  approval  of  a  training 
program. 

5.18  Appeal  from  Bureau  of  Apprenticeship 
and  Training's  decision. 

***** 

Authority:  40  U.S.C.  276a-276a-7;  40  U.S.C. 
276c;  40  U.S.C.  327-332;  Reorganization  Plan 
No.  14  of  1950,  5  U.S.C.  Appendix;  6  U.S.C. 

901;  and  the  statutes  listed  in  section  5.1(a)  of 
this  part. 

§  5.1  Purpose  and  scope. 

(a)  The  regulations  contained  in  this 
part  are  promulgated  under  the 
authority  conferred  upon  the  Secretary 
of  Labor  by  Reorganization  Plan  No.  14 
of  1950  and  the  Copeland  Act  in  order  to 
coordinate  the  administration  and 
enforcement  of  the  labor  standards 
provisions  of  each  of  the  following  acts 
by  the  Federal  agencies  responsible  for 
their  administration  and  of  such 
additional  statutes  as  may  from  time  to 
time  confer  upon  the  Secretary  of  Labor 
additional  duties  and  responsibilities 
similar  to  those  conferred  upon  the 
Secretary  of  Labor  under  Reorganization 
Plan  No.  14  of  1950: 


1.  The  Davis-Bacon  Act  (sec.  1-7, 40  StaL 
1949,  as  amended;  Pub.  L  74-403, 40  U.S.C 
276a-276a-7}. 

2.  Copeland  Act  (40  U.S.C.  276c]. 

3.  The  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-332). 

4.  National  Housing  Act  (sec.  212  added  to 
c.  847, 48  StaL  1246,  by  sec.  14.  53  Stat.  807;  12 
U.S.C.  1715c  and  repeatedly  amended). 

5.  Housing  Act  of  1950  (college  housing) 
(amended  by  Housing  Act  of  1959  to  add 
labor  provisions,  73  Stat.  681;  12  U.S.C. 
1749a(f)). 

6.  Housing  Act  of  1959  (sec.  401(f)  of  the 
Housing  Act  of  1950  as  amended  by  Pub.  L 
86-372,  73  StaL  681;  12  U.S.C.  1701q(c)(3)). 

7.  Commercial  Fisheries  Research  and 
Development  Act  of  1964  (sec.  7,  78  Stat.  199; 
16  U.S.C.  779e(b)). 

8.  Library  Services  and  Construction  Act 
(sec.  7(a).  78  Stat.  13;  20  U.S.C  355c(a)(4).  as 
amended). 

9.  National  Technical  Institute  for  the  Deaf 
Act  (sec.  5(b)(5),  79  Stat.  126;  20  U.S.C. 
684(b)(5)). 

10.  National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965  (sec.  5(k),  79  Stat.  846 
as  amended;  20  U.S.C.  954(j)). 

11.  Elementary  and  Secondary  Education 
Act  of  1965  as  amended  by  Elementary  and 
Secondary  and  other  Education  Amendments 
of  1969  (sec.  423  as  added  by  Pub.  L  91-230, 
title  IV,  sec.  401(a)(10),  84  Stat.  169,  and 
renumbered  sec.  433,  by  Pub.  L  92-318;  title 
IIL  sec.  301(a)(1),  86  Stat.  326;  20  U.S.C. 
1232(b)).  Under  the  amendment  coverage  is 
extended  to  all  programs  administered  by  the 
Commissioner  of  Education. 

12.  The  Federal-Aid  Highway  Act  of  1956 
(sec.  108(b),  70  Stat.  378,  recodified  at  72  StaL 
895;  23  U.S.C.  113,  as  amended),  see 
particularly  the  amendments  in  the  Federal- 
Aid  Highway  Act  of  1968  (Pub.  L  90-495, 62 
Stat.  815). 

13.  Indian  Self-Determination  and 
Education  Assistance  Act  (sec.  7, 88  Stat. 

2205;  25  U.S.C  450e). 

14.  Indian  Health  Care  Improvement  Act 
(sea  303(b),  90  StaL  1407;  25  U.S.C  1633(b)). 

15.  Rehabilitation  Act  of  1973  (sec.  306(b)(5) 
87  Stat.  384,  29  U.S.C  776(b)(6)). 

16.  Comprehensive  Employment  and 
Training  Act  of  1973  (sea  606, 87  Stat.  880, 
renumbered  sec.  706  by  88  Stat.  1845;  29 
U.S.C.  986;  also  sea  604, 88  StaL  1846;  29 
U.S.C  964(b)(3)). 

17.  State  and  Local  Fiscal  Assistance  Act 
of  1972  (sec.  123(a)(6),  86  Stat.  933;  31  U.S.C 
1246(a)(6)). 

18.  Federal  Water  Pollution  Control  Act 
(sec.  513  of  sea  2, 86  Stat.  894;  33  U.S.C.  1372). 

19.  Veterans  Nursing  Home  Care  Act  of 
1964  (78  Stat.  502,  as  amended;  38  U.S.C 
S035(a)(8)]. 

20.  Postal  Reorganization  Act  (sea 
410(b)(4)(C);  84  StaL  726  as  amended;  39 
U.S.C.  410(b)(4)(C)). 

21.  National  Visitors  Center  Facilities  Act 
of  1966  (sec.  110, 32  Stat.  45;  40  U.S.C.  808). 

22.  Appalachian  Regional  Development  Act 
of  1965  (sec.  402,  79  Stat.  21;  40  U.S.C  App. 
402). 

23.  Health  Services  Research,  Health 
Statistics,  and  Medical  Libraries  Act  of  1974 
(sec.  107,  see  sec.  308(h)(2)  thereof,  88  Stat. 
370,  as  amended  by  90  StaL  378;  42  U.S.C. 
242m(h)(2)). 


24.  Hospital  Survey  and  Construction  Act, 
as  amended  by  the  Hospital  and  Medical 
Facilities  Amendments  of  1964  (sec.  605(a)(5), 
78  StaL  453;  42  U.S.C  291e(a)(5)). 

25.  Health  Professions  Educational 
Assistance  Act  (sec.  303(b),  90  Stat.  2254;  42 
U.S.C.  293a(g)(l)(C);  also  sea  308a,  90  Stat. 
2258,  42  U.S.C  293a(c)(7)). 

26.  Nurse  Training  Act  of  1964  (sec. 
941(a)(1)(C),  89  StaL  384;  42  U.S.C  296a(b)(5)). 

27.  Heart  Disease,  Cancer,  and  Stroke 
Amendments  of  1965  (sec.  904,  as  added  by 
sec  2,  79  Stat.  928;  42  U.S.C.  299d(b)(4)). 

28.  Safe  Drinking  Water  Act  (sec.  2(a)  see 
sec.  1450e  thereof,  88  StaL  1691;  42  U.S.C. 
300)-9(e)). 

29.  National  Health  Planning  and 
Resources  Act  (sec.  4,  see  sec.  1604(b)(1)(H), 

88  Stat.  2261,  42  U.S.C  300o-3(b)(l)(H)). 

30.  U.S.  Housing  Act  of  1937,  as  amended 
and  recodified  (88  StaL  667;  42  U.S.C.  1437j). 

31.  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966  (secs.  110,  311,  503, 
1003,  80  StaL  1259, 127a  1277, 1284;  42  U.S.C 
33ia  12  U.S.C.  1715c:  42  U.S.C  1437j). 

32.  Slum  clearance  program;  Housing  Act  of 
1949  (sea  109,  63  StaL  4ia  as  amended;  42 
U.S.C.  1459). 

33.  Farm  housing:  Housing  Act  of  1964 
(adds  sec.  516(f)  to  Housing  Act  of  1949  by 
sea  503,  78  StaL  797;  42  U.S.C.  1486(f)). 

34.  Housing  Act  of  1961  (sec.  707,  added  by 
sec.  907, 79  Stat.  49a  as  amended;  42  U.S.C 
1500C-3). 

35.  Defense  Housing  and  Community’ 
Facilities  and  Services  Act  of  1951  (sea  310, 

65  StaL  307;  42  U.S.C  1592i). 

36.  Special  Health  Revenue  faring  Act  of 
1975  (sea  303,  see  sea  222(a)(5)  thereof,  89 
Stat.  324;  42  U.S.C.  2689j(a)(5)). 

37.  Economic  Opportunity  Act  of  1964  (sea 
607,  78  Stat.  532;  42  U.S.C  2947). 

3&  HeadstarL  Economic  Opportunity,  and 
Community  Partnership  Act  of  1974  (sec.  11, 
see  sec.  811  thereof,  88  Stat.  2327;  42  U.S.C 
2992a). 

39.  Housing  and  Urban  Development  Act  of 
1965  (sec  707, 79  Stat.  492  as  amended;  42 
U.S.C  3107). 

40.  Older  Americans  Act  of  1965  (sea  502. 
Pub.  L  89-73,  as  amended  by  sea  501.  Pub.  L. 
93-29;  87  StaL  Sa  42  U.S.C  3041a(a)(4)). 

41.  Public  Works  and  Economic 
Development  Act  of  1965  (sea  712;  79  StaL 
575  as  amended;  42  U.S.C  3222). 

42.  Juvenile  Delinquency  Prevention  Act 
(sec.  1.  86  StaL  536;  42  U.S.C  3884). 

43.  New  Communities  Act  of  1968  (sea  4ia 
82  StaL  5ia  42  U.S.C  3909). 

44.  Urban  Growth  and  New  Community 
Development  Act  of  1970  (sea  727(f),  84  Stat. 
1803;  42  U.S.C  4529). 

45.  Domestic  Volunteer  Service  Act  of  1973 
(sea  40a  87  Stat.  4ia  42  U.S.C.  5046). 

46.  Housing  and  Commimity  Development 
Act  of  1974  (secs,  lia  802(g),  88  StaL  649.  724; 
42  U.S.C  53ia  1440(g)). 

47.  Developmentally  Disabled  Assistance 
and  Bill  of  Rights  Act  (sea  126(4),  89  StaL  48a 
42  U.S.C  6042(4);  Htle  L  sec.  Ill,  89  StaL  491; 
42  U.S.C.  6063(b)(19)). 

4a  National  Ehergy  Conservation  Policy 
Act  (sec.  312,  92  Stat.  3254;  42  U.S.C  6371]). 

49.  Public  Works  Employment  Act  of  19^ 
(sec.  109, 90  Stat.  1001;  42  U.S.C  670a  also 
sec.  20a  90  Stat.  lOOa  42  U.S-C  6728). 
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50.  Energy  Conservation  and  Production 
Act  (sec.  451(h).  90  Stat.  1168;  42  U.S.C. 
6881(h)). 

51.  Solid  Waste  Disposal  Act  (sec.  2, 90 
Stat.  2823;  42  U.S.C.  6979). 

52.  Rail  Passenger  Service  Act  of  1970  (sec. 
405d,  84  Stat  1337;  45  U.S.C  565(d)). 

53.  Urban  Mass  Transportation  Act  of  1964 
(sec.  10,  78  Stat  307;  renumbered  sec.  13  by 
88  Stat.  715;  49  U.S.C  1609). 

54.  Highway  Speed  Ground  Transportation 
Study  (sec.  6(b).  79  Stat  893;  49  U.S.C. 

1636(b)). 

55.  Airport  and  Airway  Development  Act 
of  1970  (sec.  22(b).  84  Stat.  231;  49  U.S.C. 
1722(b)). 

56.  Federal  Civil  Defense  Act  of  1950  (50 
U.S.C.  App.  2281i). 

57.  National  Capital  Transportation  Act  of 
1965  (sec.  3(b)(4).  79  Stat.  644;  40  U.S.C. 
682(b)(4).  Note. — Repealed  December  9, 1969, 
and  labor  standards  incorporated  in  sec.  1- 
1431  of  the  District  of  Columbia  Code). 

58.  Model  Secondary  School  for  the  Deaf 
Act  (sec.  4,  80  Stat.  1027.  Pub.  L.  89-694,  but 
not  in  the  United  States  Code). 

59.  Delaware  River  Basin  Compact  (sec. 

15.1,  75  Stat.  714.  Pub.  L.  87-328)  (considered 
a  statute  for  purposes  of  the  plan  but  not  in 
the  United  States  Code). 

60.  Energy  Security  Act  (sec.  175(c),  Pub.  L. 
96-294,  94  Stat.  611;  42  U.S.C.  8701  note). 

(b)  Part  1  of  this  subtitle  contains  the 
Department’s  procedural  rules  governing 
requests  for  wage  determinations  and 
the  issuance  and  use  of  such  wage 
determinations  under  the  Davis-Bacon 
Act  and  its  related  statutes  as  listed  in 
that  part. 

§  5.2  Definitions. 

(a)  The  term  "Secretary"  includes  the 
Secretary  of  Labor,  the  Assistant 
Secretary  of  Labor  for  Employment 
Standards,  and  their  authorized 
representatives. 

(b)  The  term  “Administrator"  means 
the  Administrator  of  the  Wage  and  Hour 
Division  or  the  authorized 
representative  as  set  forth  in  this  part.  In 
the  absence  of  the  Wage-Hour 
Administrator,  the  Deputy 
Administrator  of  the  Wage  and  Hour 
Division,  is  designated  to  act  for  the 
Administrator  imder  this  Part.  Except  as 
otherwise  provided  in  this  Part,  the 
Assistant  Administrator  for  Government 
Contract  Wage  Standards  is  the 
authorized  representative  of  the 
Administrator  in  the  administration  of 
the  statutes  listed  in  §  5.1. 

(c)  The  term  “Federal  agency"  means 
the  agency  or  instrumentality  of  the 
United  States  which  enters  into  the 
contract  or  provides  assistance  through 
loan,  grant,  loan  guarantee  or  insurance, 
or  otherwise,  to  the  project  subject  to  a 
statute  listed  in  §  5.1. 

(d)  The  term  “Agency  Head"  means 
the  principal  official  of  the  Federal 
agency  and  includes  those  persons  duly 


authorized  to  act  in  the  behalf  of  the 
Agency  Head. 

(e)  ’Hie  term  “Contracting  Officer” 
means  the  individual,  a  duly  appointed 
successor,  or  authorized  representative 
who  is  designated  and  authorized  to 
enter  into  contracts  on  behalf  of  the 
Federal  agency. 

(f)  The  term  “labor  standards”  as  used 
in  this  part  means  the  requirements  of 
the  Davis-Bacon  Act,  the  Contract  Work 
Hours  and  Safety  Standards  Act  (other 
than  those  relating  to  safety  and  health], 
the  Copeland  Act,  and  the  prevailing 
wage  provisions  of  the  other  statutes 
listed  in  §  5.1,  and  the  regulations  in 
Parts  1  and  3  of  this  subtitle  and  this 
part. 

(g)  The  term  “United  States  or  the 
District  of  Columbia”  means  the  United 
States,  the  District  of  Columbia,  and  all 
executive  departments,  independent 
establishments,  administrative  agencies, 
and  instrumentalities  of  the  United 
States  and  of  the  District  of  Columbia, 
including  corporations,  all  or 
substantially  all  of  the  stock  of  which  is 
beneficially  owned  by  the  United  States, 
by  the  foregoing  departments, 
establishments,  agencies, 
instrumentalities,  and  including  non- 
appropriated  fund  instrumentalities. 

(h)  'The  term  “contract”  means  any 
contract  in  excess  of  $2,000  which  is 
subject  wholly  or  in  part  to  the  labor 
standards  provisions  of  any  of  the  acts 
listed  in  §  5.1  and  any  subcontract  of 
any  tier  thereunder,  let  under  the  prime 
contract,  which  is  entered  into  for  the 
actual  construction,  alteration  and/or 
repair,  including  painting  and 
decorating,  of  a  public  building  or  public 
work,  or  building  or  work  Hnanced  in 
whole  or  in  part  from  Federal  funds  or  in 
accordance  with  guarantees  of  a  Federal 
agency  or  financed  from  funds  obtained 
by  pledge  of  any  contract  of  a  Federal 
agency  to  make  a  loan,  grant  or  annual 
contribution,  except  where  a  different 
meaning  is  expressly  indicated.  A  State 
or  local  Government  is  not  regarded  as  a 
contractor  under  statutes  providing 
loans,  grants,  or  other  Federal 
assistance  in  situations  where 
construction  is  performed  by  its  own 
employees.  However,  under  certain 
enabling  statutes.  State  and  local 
recipients  of  Federal-aid  must  pay  these 
employees  according  to  Davis-Bacon 
labor  standards. 

(i)  The  terms  “building”  or  “work" 
generally  include  construction  activity 
as  distinguished  from  manufacturing, 
furnishing  of  materials,  or  servicing  and 
maintenance  work.  'The  terms  include 
without  limitation,  buildings,  structures, 
and  improvements  of  all  types,  such  as 
bridges,  dams,  plants,  highways, 
parkways,  streets,  subways,  tunnels. 


sewers,  mains,  power  lines,  pumping 
stations,  heavy  generators,  railways, 
airports,  terminals,  docks,  piers, 
wharves,  ways,  lighthouses,  buoys, 
jetties,  breakwaters,  levees,  canals, 
dredging,  shoring,  rehabilitation  and 
reactivation  of  plants,  scaffolding, 
drilling,  blasting,  excavating,  clearing, 
and  landscaping.  The  manufacture  or 
furnishing  of  materials,  articles,  supplies 
or  equipment  (whether  or  not  a  Federal 
or  State  agency  acquires  title  to  such 
materials,  articles,  supplies,  or 
equipment  during  the  course  of  the 
manufacture  or  furnishing,  or  owns  the 
materials  from  which  they  are 
manufactured  or  furnished)  is  not  a  - 
“building”  or  “work”  within  the  meaning 
of  the  regulations  in  this  part  unless 
conducted  in  connection  with  and  at  the 
sit.e  of  such  a  building  or  work  as  is 
described  in  the  foregoing  sentence,  or 
under  the  United  States  Housing  Act  of 
1937  and  the  Housing  Act  of  1949  in  the 
construction  or  development  of  the 
project. 

(j)  The  terms  “construction”, 
“prosecution”,  “completion”,  or  “repair” 
mean  all  types  of  work  done  on  a 
particular  building  or  work  at  the  site 
thereof  or  under  the  United  States 
Housing  Act  of  1937  and  the  Housing 
Act  of  1949  in  the  construction  or  ' 
development  of  the  project,  including 
without  limitation,  altering,  remodeling, 
installation  (where  appropriate)  on-site 
of  items  fabricated  off-site,  painting  and 
decorating,  the  transporting  of  materials 
and  supplies  to  or  from  the  building  or 
work  by  the  employees  of  the 
construction  contractor  or  construction 
subcontractor,  and  the  manufacturing  or 
furnishing  of  materials,  articles,  supplies 
or  equipment  on  the  site  of  the  building 
or  work  (or  under  the  United  States 
Housing  Act  of  1937  and  the  Housing 
Act  of  1949  in  the  construction  or 
development  of  the  project),  by  persons 
employed  by  the  contractor  or 
sulmontractor.  However,  the  term 
“initial  construction”  in  section  113  of 
Title  23,  U.S.C.,  which  pertains  to 
Federal-aid  highway  work,  does  not 
include  repair  or  maintenance  work. 

(k)  The  term  “public  building”  or 
“public  work"  includes  building  or  work, 
the  construction,  prosecution, 
completion,  or  repair  of  which,  ns 
defined  above,  is  carried  on  directly  by 
authority  of  or  with  funds  of  a  Federal 
agency  to  serve  the  interest  of  the 
general  public  regardless  of  whether 
title  thereof  is  in  a  Federal  agency. 

(l)  The  term  “site  of  the  work”  is 
defined  as  follows: 

(1)  The  “site  of  the  work”  is  limited  to 
the  physical  place  or  places  where  the 
construction  called  for  in  the  contract 
will  remain  when  work  on  it  has  been 
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completed  and  to  other  adjacent  or 
nearby  property  used  by  the  contractor 
or  subcontractor  in  such  construction 
which  can  reasonably  be  said  to  be 
included  in  the  “site”  because  of  its 
proximity. 

(2)  Fabrication  Plants,  “mobile 
factories,"  batch  plants,  borrow  pits,  job' 
headquarters,  tool  yards,  etc.,  are  part  of 
the  “site  of  the  work"  provided  they  are 
dedicated  exclusively,  or  nearly  so,  to 
performance  of  the  contract  and  are  so 
located  in  proximity  to  the  actual 
construction  location  that  it  would  be 
reasonable  to  include  them. 

(3)  Not  included  in  the  “site  of  the 
work"  are  permanent  home  offices  or 
branch  plant  establishments  of  a 
contractor  or  subcontractor,  its 
fabrication  plant  and  tool  yard 
establishments,  whose  locations  and 
continuance  are  governed  by  its  general 
business  operations. 

(m)  The  term  “laborer"  or  “mechanic" 
includes  at  least  those  workers  whose 
duties  are  manual  or  physical  in  nature 
(including  those  workers  who  use  tools 
or  who  are  performing  the  work  of  a 
trade),  as  distinguished  from  mental  or 
managerial.  The  term  “laborer"  or 
“mechanic"  includes  apprentices  and 
trainees,  and,  in  the  case  of  contracts 
subject  to  the  Contract  Work  Hours  and 
Safety  Standards  Act,  watchmen  or 
guards.  The  term  does  not  apply  to 
workers  whose  duties  are  primarily 
administrative,  executive,  or  clerical, 
rather  than  manual.  Persons  employed 
in  a  bona  fide  executive,  administrative, 
or  professional  capacity  as  defined  in 
Part  541  of  this  title  are  not  deemed  to 
be  laborers  or  mechanics.  Working 
foremen  who  devote  more  than  20 
percent  of  their  time  during  a  workweek 
to  mechanic  or  laborer  duties,  and  who 
do  not  meet  the  criteria  of  Part  541,  are 
laborers  and  mechanics  for  the  time  so 
spent. 

(n)  The  terms  apprentice  and  trainee 
are  defined  as  follows: 

(1)  “Apprentice"  means  (i)  a  person 
employed  and  individually  registered  in 
a  bona  fide  apprenticeship  program 
registered  with  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Bureau  of 
Apprenticeship  and  Training,  or  with  a 
State  Apprenticeship  Agency  recognized 
by  the  Bureau,  or  (iij  a  person  in  the  first 
90  days  of  probationary  employment  as 
an  apprentice  in  such  an  apprenticeship 
program,  who  is  not  individually 
registered  in  the  program,  but  who  has 
been  certified  by  the  Bureau  of 
Apprenticeship  and  Training  or  a  State 
Apprenticeship  Agency  (where 
appropriate]  to  be  eligible  for 
probationary  employment  as  an 
apprentice; 


(2)  ‘Trainee”  means  a  person 
registered  and  receiving  on-the-job 
training  in  a  construction  occupation 
under  a  program  which  has  been 
approved  in  advance  by  the  U.S. 
Department  of  Labor,  ^ployment  and 
Training  Administration,  Bureau  of 
Apprenticeship  and  Training  as  meetmg 
its  standards  for  on-the-job  training 
programs  and  which  has  been  so 
certifred  by  that  Bureau. 

(3)  These  provisions  do  not  apply  to 
“apprentices”  and  “trainees”  employed 
on  projects  subject  to  23  U.S.C.  113  who 
ar  enrolled  in  programs  which  have 
been  certifred  by  thfe  Secretary  of 
Transportation  in  accordance  with  23 
U.S.C.  113(c}. 

(o)  Every  person  performing  the  duties 
of  a  laborer  or  mechanic  in  the 
construction,  prosecution,  completion,  or 
repair  of  a  public  building  or  public 
work,  or  building  or  work  frnanced  in 
whole  or  in  part  by  loans,  grants,  or 
guarantees  from  the  United  States  is 
“employed”  regardless  of  any 
contractual  relationship  alleged  to  exist 
between  the  contractor  or  such  person. 

(p)  The  term  “wages”  means  the  basic 
hourly  rate  of  pay;  any  contribution 
irrevocably  made  by  a  contractor  or 
subcontractor  to  a  trustee  or  to  a  third 
person  pursuant  to  a  bona  frde  fringe 
benefrt  fund,  plan,  or  program;  and  the 
rate  of  costs  to  the  contractor  or 
subcontractor  which  may  be  reasonably 
anticipated  in  providing  bona  frde  fringe 
benefrts  to  laborers  and  mechanics 
pursuant  to  an  enforceable  commitment 
to  carry  out  a  financially  responsible 
plan  or  program,  which  was 
communicated  in  writing  to  the  laborers 
and  mechanics  affected.  The  fringe 
benefrts  enumerated  in  the  Davis-Bacon 
Act  include  medical  or  hospital  care, 
pensions  on  retirement  or  death, 
compensation  for  injuries  or  illness 
resulting  from  occupational  activity,  or 
insurance  to  provide  any  of  the 
foregoing;  unemployment  benefrts;  life 
insurance,  disability  insurance,  sickness 
insurance,  or  accident  insurance; 
vacation  or  holiday  pay;  defraying  costs 
of  apprenticeship  or  other  similar 
programs;  or  other  bona  frde  fringe 
benefrts.  Fringe  benefrts  do  not  include 
benefrts  required  by  other  Federal, 
State,  or  local  law. 

■  (q)  The  term  “wage  determination” 
includes  the  original  decision  and  any 
subsequent  decisions  modifying, 
superseding,  correcting,  or  otherwise 
changing  the  provisions  of  the  original 
decision.  The  application  of  the  wage 
determination  shall  be  in  accordance 
with  the  provisions  of  §  1.6  of  this  title. 


§§5.3-5.4  [Reserved] 

S  5.5  Contract  provisions  and  related 
matters. 

(a)  The  Agency  head  shall  cause  or 
require  the  contracting  offrcer  to  insert 
in  full  in  any  contract  subject  to  the 
labor  standards  provisions  of  any  of  the 
acts  listed  in  §  5.1,  except  those  subject 
only  to  the  Contract  Work  Hours  and 
Safety  Standards  Act,  the  following 
clauses  (or  any  modifications  thereof  to 
meet  the  particular  needs  of  the  agency: 
Provided,  That  such  modifrcations  are 
frrst  approved  by  the  Department  of 
Labor): 

(1)  Minimum  wages,  (i)  All  laborers 
and  mechanics  employed  or  working 
upon  the  site  of  the  work  (or  under  ^e 
United  States  Housing  Act  of  1937  or 
under  the  Housing  Act  of  1949  in  the 
construction  or  development  of  the 
project),  will  be  paid  unconditionally 
and  not  less  often  than  once  a  week, 
and  without  subsequent  deduction  or 
rebate  on  any  account  (except  such 
payroll  deductions  as  are  permitted  by 
regulations  issued  by  the  ^cretary  of 
Labor  under  the  Copeland  Act  (29  CFR 
Part  3]),  the  full  amount  of  wages  and 
bona  fide  fringe  benefrts  (or  cash 
equivalents  thereof)  due  at  time  of 
payment  computed  at  rates  not  less  than 
those  contained  in  the  wage 
determination  of  the  Secretary  of  Labor 
which  is  attached  hereto  and  made  a 
part  hereof,  regardless  of  any 
contractual  relationship  which  may  be 
alleged  to  exist  between  the  contractor 
and  such  laborers  and  mechanics. 
Contributions  made  or  costs  reasonably 
anticipated  for  bona  frde  fringe  benefrts 
under  section  1(b)(2)  of  the  Davis-Bacon 
Act  on  behalf  of  laborers  or  mechanics 
are  considered  wages  paid  to  such 
laborers  or  mechanics,  subject  to  the 
provisions  of  paragraph  (a)(l)(iv)  of  this 
section;  also,  regular  contributions  made 
or  costs  incurred  for  more  than  a  weekly 
period  (but  not  less  often  than  quarterly] 
under  plans,  funds,  or  programs  which 
cover  the  particular  weekly  .period,  are 
deemed  to  be  constructively  made  or 
incurred  during  such  weekly  period. 

Such  laborers  and  mechanics  shall  be 
paid  the  appropriate  wage  rate  and 
fringe  benefrts  on  the  wage 
determination  for  the  classification  of 
work  actually  performed,  without  regard 
to  the  skill,  except  as  provided  in 
§  5.5(a)(4].  Laborers  or  mechanics 
performing  work  in  more  than  one 
classifrcation  may  be  compensated  at 
the  rate  specifred  for  each  classifrcation 
for  the  time  actually  worked  therein: 
Provided,  That  the  employer’s  payroll 
records  accurately  set  forth  the  time 
spent  in  each  classifrcation  in  which 
work  is  performed.  The  wage 
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determination  (including  any  additional 
classiflcation  and  wage  rates  conformed 
under  paragraph  (a](l](ii]  of  this  section] 
and  the  Davis-Bacon  poster  (WH-1321) 
shall  be  posted  at  all  times  by  the 
contractor  and  its  subcontractors  at  the 
site  of  the  work  in  a  prominent  and 
accessible  place  where  it  can  be  easily 
seen  by  the  workers. 

(ii)(A]  The  contracting  officer  shall 
require  that  any  class  of  laborers  or 
mechanics  which  is  not  listed  in  the 
wage  determination  and  which  is  to  be 
employed  under  the  contract  shall  be 
classified  in  conformance  with  the  wage 
determination.  The  contracting  officer 
shall  approve  an  additional 
classification  and  wage  rate  and  fringe 
benefits  therefor  only  when  the 
following  criteria  have  been  met: 

(7)  The  work  to  be  performed  by  the 
classiHcation  requested  is  not  performed 
by  a  classiHcation  in  the  wage 
determination;  and 

{2)  The  classification  is  generally 
recognized  in  the  area  by  the 
construction  industry;  and 

(5)  The  proposed  wage  rate,  including 
any  bona  fide  fringe  benefits,  bears  a 
reasonable  relationship  to  the  wage 
rates  contained  in  the  wage 
determination. 

(B)  If  the  contractor  and  the  laborers 
and  mechanics  to  be  employed  in  the 
classification  (if  known),  or  their 
representatives,  agree  with  the 
classiHcation  and  wage  rate  (including 
the  amount  designated  for  fringe 
beneHts  where  appropriate),  a  report  of 
the  action  taken  shall  be  sent  by  the 
contracting  officer  to  the  Administrator 
of  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20210.  The  Administrator,  or  an 
authorized  representative,  will  respond 
within  30  days  of  receipt  thereof  and 
will  approve,  reverse,  or  modify  every 
additional  classification  action. 

(C)  In  the  event  the  contractor,  or  the 
laborers  or  mechanics  to  be  employed  in 
the  classiflcation  or  their 
representatives,  do  not  agree  with  the 
contracting  officer  on  the  proposed 
classification  and  wage  rate  (including 
the  amount  designated  for  fringe 
benefits,  where  appropriate],  the 
contracting  officer  shall  refer  the 
questions,  including  thh  views  of  all 
interested  parties  and  the 
recommendation  of  the  contracting 
officer,  to  the  Administrator  for 
determination.  The  Administrator,  or  an 
authorized  representative,  will  issue  a 
determination  within  30  days  of  receipt 
unless  notice  is  otherwise  furnished  to 
the  contracting  agency  within  the  30  day 
period. 


(D)  The  wage  rate  (including  fringe 
beneflts  where  appropriate]  determined 
pursuant  to  subparagraphs  (1](B]  or  (C) 
of  this  paragraph,  shall  be  paid  to  all 
workers  performing  work  in  the 
classiflcation  under  this  contract  fl'om 
the  flrst  day  on  which  work  is  performed 
in  the  classiflcation. 

(iii)  Whenever  the  minimum  wage  rate 
prescribed  in  the  contract  for  a  class  of 
laborers  or  mechanics  includes  a  fringe 
beneflt  which  is  not  expressed  as  an 
hourly  rate,  the  contractor  shall  either 
pay  the  beneflt  as  stated  in  the  wage 
determination  or  shall  pay  another  bona 
flde  fringe  beneflt  or  an  hourly  cash 
equivalent  thereof. 

(iv)  If  the  contractor  does  not  make 
payments  to  a  trustee  or  other  third 
person,  the  contractor  may  consider  as 
part  of  the  wages  of  any  laborer  or 
mechanic  the  amount  of  any  costs 
reasonably  anticipated  in  providing 
bona  flde  fringe  benefits  under  a  plan  or 
program.  Provided,  That  the  Secretary  of 
Labor  has  foimd,  upon  the  written 
request  of  the  contractor,  that  the 
applicable  standards  of  the  Davis-Bacon 
Act  have  been  met.  The  Secretary  of 
Labor  may  require  the  contractor  to  set 
aside  in  a  separate  account  assets  for 
the  meeting  of  obligations  under  the 
plan  or  program. 

(2)  Withholding.  The  (write  in  name  of 
Federal  Agency  or  the  loan  or  grant 
recipient]  shall  upon  its  own  action  or 
upon  written  request  of  an  authorized 
representative  of  the  Department  of 
Labor  withhold  or  cause  to  be  withheld 
from  the  contractor  under  this  contract 
or  any  other  Federal  contract,  or  any 
other  Federally-assisted  contract  subject 
to  Davis-Bacon  prevailing  wage 
requirements,  which  is  held  by  the 
contractor,  so  much  of  the  accrued 
payments  or  advances  as  may  be 
considered  necessary  to  pay  laborers 
and  mechanics,  including  apprentices 
and  trainees,  employed  by  the 
contractor  or  any  subcontractor  the  full 
amount  of  wages  required  by  the 
contract.  In  the  event  of  failure  to  pay 
any  laborer  or  mechanic,  including  any 
apprentice  or  trainee,  employed  or 
working  on  the  site  of  the  work  (or 
under  the  United  States  Housing  Act  of 
1937  or  under  the  Housing  Act  of  1949  in 
the  construction  or  development  of  the 
project],  all  or  part  of  the  wages 
required  by  the  contract,  the  (Agency] 
may,  after  written  notice  to  the 
contractor,  sponsor,  applicant,  or  owner, 
take  such  action  as  may  be  necessary  to 
cause  the  suspension  of  any  further 
payment,  advance,  or  guarantee  of  funds 
until  such  violations  have  ceased. 

(3)  Payrolls  and  basic  records,  (i) 
Payrolls  and  basic  records  relating 
thereto  shall  be  maintained  by  the 


contractor  during  the  course  of  the  work 
and  preserved  for  a  period  of  three 
years  thereafter  for  all  laborers  and 
mechanics  working  at  the  site  of  the 
work  (or  under  the  United  States 
Housing  Act  of  1937,  or  under  the 
Housing  Act  of  1949,  in  the  construction 
or  development  of  the  project).  Such 
records  shall  contain  the  name,  address, 
and  social  security  number  of  each  such^ 
worker,  his  or  her  correct  classiflcation, 
hourly  rates  of  wages  paid  (including 
rates  of  contributions  or  costs 
anticipated  for  bona  flde  fl'inge  benefits 
or  cash  equivalents  thereof  of  the  types 
described  in  section  l(b](2]  of  the  Davis- 
Bacon  Act],  daily  and  weekly  niunber  of 
hours  worked,  deductions  made  and 
actual  wages  paid.  Whenever  the 
Secretary  of  Labor  has  foimd  under  29 
CFR  5.5(a](l](iv]  that  the  wages  of  any 
laborer  or  mechanic  include  the  amount 
of  any  costs  reasonably  anticipated  in 
providing  beneflts  under  a  plan  or 
program  described  in  section  l(b](2](B] 
of  the  Davis-Bacon  Act,  the  contractor 
shall  maintain  records  which  show  that 
the  commitment  to  provide  such  beneflts 
is  enforceable,  that  the  plan  or  program 
is  financially  responsible,  and  that  the 
plan  or  program  has  been  communicated 
in  writing  to  the  laborers  or  mechanics 
affected,  and  records  which  show  the 
costs  anticipated  or  the  actual  cost 
incurred  in  providing  such  benefits. 

(ii)  The  contractor  shall  submit 
weekly  a  copy  of  all  pasn'olls  to  the 
(write  in  name  of  appropriate  Federal 
agency]  if  the  agency  is  a  party  to  the 
contract,  but  if  ffie  agency  is  not  such  a 
party  the  contractor  will  submit  the 
payrolls  to  the  applicant,  sponsor,  or 
owner,  as  the  case  may  be  for 
transmission  to  the  (write  in  name  of 
agency).  The  payrolls  shall  set  out 
accurately  and  completely  the  name  and 
address  (on  the  flrst  payroll  on  which 
the  employee’s  name  appears  and  on 
subsequent  payrolls  if  the  employee's 
address  changes]  and  social  security 
number  of  each  laborer  or  mechanic,  his 
or  her  correct  classification,  rate  of  pay, 
daily  and  weekly  number  of  hours 
worked,  deductions  made,  and  actual 
wages  paid.  This  information  may  be 
submitted  in  any  form  desired.  Optional 
Form  WH-347  is  available  for  this 
purpose  and  may  be  purchased  from  the 
Superintendent  of  Documents  (Federal 
Stock  Number  029-005-00014-1],  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  Each  payroll 
shall  be  accompanied  by  a  “Statement 
of  Compliance"  as  set  forth  on  the 
reverse  side  of  Optional  Form  WH-347 
or  on  any  form  with  identical  wording, 
signed  by  the  employer  or  his  or  her 
agent  indicating  that  the  payrolls  are 
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correct  and  complete,  that  the  wage 
rates  and  fringe  benefits  or  cash 
equivalents  shown  therein  are  not  less 
than  those  determined  by  the  Secretary 
of  Labor  and  that  the  classifications  set 
forth  for  each  laborer  or  mechanic 
conform  with  the  work  performed.  The 
prime  contractor  shall  be  responsible  for 
the  submission  of  copies  of  payrolls  of 
all  subcontractors.  The  contractor  or 
subcontractor  will  make  the  records 
required  under  the  labor  standards 
clauses  of  the  contract  available  for 
inspection,  copying,  or  transcription  by 
authorized  representatives  of  the  (write 
the  name  of  agency)  and  the  Department 
of  Labor,  and  will  permit  such 
representatives  to  intenriew  employees 
during  working  hours  on  the  job.  If  the 
contractor  or  subcontractor  fails  to 
make  the  required  records  available,  the 
Federal  agency  may,  after  written  notice 
to  the  contractor,  sponsor,  applicant,  or 
owner,  take  such  action  as  may  be 
necessary  to  cause  the  suspension  of 
any  further  payment,  advance,  or 
guarantee  of  funds.  Contractors 
employing  apprentices  or  trainees  under 
approved  programs  shall  include  a 
notation  on  the  first  weekly  certified 
payrolls  submitted  to.  the  contracting 
agencies  that  they  are  registered  in  an 
approved  program  and  shall  identify  the 
program. 

(4)  Apprentices  and  trainees — (i) 
Apprentices.  Apprentices  will  be 
permitted  to  work  at  less  than  the 
predetermined  rate  for  the  work  they 
performed  when  they  are  employed 
pursuant  to  and  individually  registered 
in  a  bona  fide  apprenticeship  program 
registered  with  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Bureau  of 
Apprenticeship  and  Training,  or  with  a 
State  Apprenticeship  Agency  recognized 
by  the  Bureau,  or  if  a  person  is 
employed  in  his  or  her  first  90  days  of 
probationary  employment  as  an 
apprentice  in  such  an  apprenticeship 
program,  who  is  not  individually 
registered  in  the  program,  but  who  has 
been  certified  by  the  Bureau  of 
Apprenticeship  and  Training  or  a  State 
Apprenticeship  Agency  (where 
appropriate)  to  be  eligible  for 
probationary  employment  as  an 
apprentice.  The  allowable  ratio  of 
apprentices  to  journeymen  on  the  job 
site  in  any  craft  classification  shall  not 
be  greater  than  the  ratio  permitted  to  the 
contractor  as  to  the  entire  work  force 
under  the  registered  program.  Any 
worker  listed  on  a  payroll  at  an 
apprentice  wage  rate,  who  is  not  a 
trainee  as  defined  in  subdivision  (ii)  of 
this  subparagraph  or  is  not  registered  or 
otherwise  employed  as  stated  above. 


shall  be  paid  not  less  than  the 
applicable  wage  rate  on  the  wage 
determination  for  the  classification  of 
work  actually  performed.  In  addition, 
any  apprentice  performing  work  on  the 
job  site  in  excess  of  the  ratio  permitted 
under  the  registered  program  shall  be 
paid  not  less  than  the  applicable  wage 
rate  on  the  wage  determination  for  the 
work  actually  performed.  Where  a 
contractor  is  performing  construction  on 
a  project  in  a  locality  other  than  that  in 
which  its  program  is  registered,  the 
ratios  and  wage  rates  (expressed  in 
percentages  of  the  journeyman’s  hourly 
rate)  specified  in  the  contractor’s  or 
subcontractor’s  registered  program  shall 
be  observed.  The  contractor  or 
subcontractor  shall  furnish  to  the 
contracting  officer  written  evidence  of 
the  registration  of  the  program,  the 
registration  of  the  apprentices,  and  the 
ratios  and  wage  rates  prescribed  in  the 
applicable  program,  prior  to  using  any 
apprentices  on  the  contract  work.  Every 
apprentice  must  be  paid  at  not  less  that 
the  rate  specified  in  the  registered 
program  for  the  apprentice’s  level  of 
progress,  expressed  as  a  percentage  of 
the  journeymen  hourly  rate  specified  in 
the  applicable  wage  determination. 
Apprentices  shall  be  paid  fringe  benefits 
in  accordance  with  the  provisions  of  the 
apprenticeship  program.  If  the 
apprenticeship  program  does  not  specify 
fringe  benefits,  apprentices  must  be  paid 
the  full  amoimt  of  fringe  benefits  listed 
on  the  wage  determination  for  the 
applicable  classification.  If  the 
Administrator  determines  that  a 
different  practice  prevails  for  the 
applicable  apprentice  classification, 
fringes  shall  be  paid  in  accordance  with 
that  determination.  In  the  event  the 
Bureau  of  Apprenticeship  and  Training, 
or  a  State  Apprenticeship  Agency 
recognized  by  the  Bureau,  withdraw's 
approval  of  an  apprenticeship  program, 
the  contractor  will  no  longer  be 
permitted  to  utilize  apprentices  at  less 
than  the  applicable  predetermined  rate 
for  the  work  performed  until  an 
acceptable  program  is  approved. 

(ii)  Trainees.  Except  as  provided  in  29 
CFTR  5.16  trainees  will  not  be  permitted 
to  work  at  less  than  the  predetermined 
rate  for  the  work  performed  unless  they 
are  employed  pmsuant  to  and 
individually  registered  in  a  program 
which  has  received  prior  approval, 
evidenced  by  formal  certification  by  the 
U.S.  Department  of  Labor,  Employment 
and  Training  Administration,  Bureau  of 
Apprenticeship  and  Training.  The  ratio 
of  trainees  to  journeymen  on  the  job  site 
shall  not  be  greater  than  permitted 
under  the  plan  approved  by  the  Bureau 
of  Apprenticeship  and  Training.  Every 


trainee  must  be  paid  at  not  less  than  the 
rate  specified  in  the  approved  program 
for  the  trainee’s  level  of  progress, 
expressed  as  a  percentage  of  the 
journeyman  hourly  rate  specified  in  the 
applicable  wage  determination. 

Trainees  shall  be  paid  fringe  benefits  in 
accordance  with  the  provisions  of  the 
trainee  program.  If  the  trainee  program 
does  not  mention  fiinge  benefits, 
trainees  shall  be  paid  the  full  amount  of 
fringe  benefits  listed  on  the  wage 
determination  unless  the  Administrator 
of  the  Wage  and  Hour  Division 
determines  that  there  is  an 
apprenticeship  program  associated  with 
the  corresponding  journeyman  wage 
rate  on  the  wage  determination  which 
provides  for  less  than  full  fringe  benefits 
for  apprentices.  Any  employee  listed  on 
the  payroll  at  a  trainee  rate  who  is  not 
registered  and  participating  in  a  training 
plan  approved  by  the  Bureau  of 
Apprenticeship  and  Training  shall  be 
paid  not  less  than  the  applicable  wage 
rate  on  the  wage  determination  for  the 
classification  of  work  actually 
performed.  In  addition,  any  trainee 
performing  work  on  the  job  site  in 
excess  of  the  ratio  permitted  under  the 
registered  program  shall  be  paid  not  less 
than  the  applicable  wage  rate  on  the 
wage  determination  for  the  work 
actually  performed.  The  contractor  or 
subcontractor  shall  furnish  the 
contracting  officer  written  evidence  of 
the  certification  of  the  program,  the 
registration  of  the  trainees,  and  the 
ratios  and  wage  rates  (expressed  in 
percentages  of  the  journeyman  hourly 
rate)  prescribed  in  that  program  prior  to 
using  any  trainees  on  the  contract  work. 
In  the  event  the  Bureau  of 
Apprenticeship  and  Training  withdraws 
approval  of  a  training  program,  the 
contractor  will  no  longer  be  permitted  to 
utilize  trainees  at  less  than  the 
applicable  predetermined  rate  for  the 
work  performed  until  an  acceptable 
program  is  approved. 

(iii)  Equal  employment  opportunity. 
The  utilization  of  apprentices,  trainees 
and  journeymen  under  this  part  shall  be 
in  conformity  with  the  equal 
employment  opportunity  requirements 
of  Executive  Order  11246,  as  amended, 
and  29  ClTl  Part  30. 

(5)  Compliance  with  Copeland  Act 
requirements,  nie  contractor  shall 
comply  with  the  requirements  of  29  CFR 
Part  3,  which  are  incorporated  by 
reference  in  this  contract. 

(6)  Subcontracts.  The  contractor  or 
subcontractor  shall  insert  in  any 
subcontracts  the  clauses  contained  in  29 
CFR  5.5(a)(1)  through  (10)  and  such  other 
clauses  as  the  (write  in  the  name  of  the 
Federal  agency)  may  by  appropriate 
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instructions  require,  and  also  a  clause 
requiring  the  subcontractors  to  include 
these  clauses  in  any  lower  tier 
subcontracts.  The  prime  contractor  shall 
be  responsible  for  the  compliance  by 
any  subcontractor  or  lower  tier 
subcontractor  with  all  the  contract 
clauses  in  29  CFR  5.5. 

(7)  Contract  termination:  debarment. 

A  breach  of  the  contract  clauses  in  29 
CFR  5.5  may  be  grounds  for  termination 
of  the  contract,  and  for  debarment  as  a 
contractor  and  a  subcontractor  as 
provided  in  29  CFR  5.12. 

(8)  Compliance  with  Davis-Bacon  and 
Related  Act  requirements.  All  rulings 
and  interpretations  of  the  Davis-Bacon 
and  Related  Acts  contained  in  29  CFR 
Parts  1.  3,  and  5  are  herein  incorporated 
by  reference  in  this  contract. 

(9)  Disputes  concerning  labor 
standards.  Disputes  arising  out  of  the 
labor  standards  provisions  of  this 
contract  shall  not  be  subject  to  the 
general  disputes  clause  of  this  contract. 
Such  disputes  shall  be  resolved  in 
accordance  with  the  procedures  of  the 
Department  of  Labor  set  forth  in  29  CFR 
Parts  5,  6,  and  7.  Disputes  within  the 
meaning  of  this  clause  include  disputes 
between  the  contractor  (or  any  of  its 
subcontractors)  and  the  contracting 
agency,  the  U.S.  Department  of  Labor,  or 
the  employees  or  their  representatives. 

(10)  Certification  of  Eligibility,  (i)  By 
entering  into  this  contract,  the 
contractor  certifies  that  neither  it  (nor 
he  or  she)  nor  any  person  or  firm  who 
has  an  interest  in  the  contractor’s  firm  is 
a  person  or  firm  ineligible  to  be  awarded 
Government  contracts  by  virtue  of 
section  3(a)  of  the  Davis-Bacon  Act  or  29 
CFR  5.12(a)(1). 

(11)  No  part  of  this  contract  shall  be 
subcontracted  to  any  person  or  firm 
ineligible  for  award  of  a  Government 
contract  by  virtue  of  section  3(a)  of  the 
Davis-Bacon  Act  or  29  CFR  5.12(a)(1). 

(iii)  The  penalty  for  making  false 
statements  is  prescribed  in  the  U.S. 
Criminal  Code,  18  U.S.C.  1001. 

(b)  Contract  Work  Hours  and  Safety 
Standards  Act.  The  Agency  Head  shall 
'  cause  or  require  the  contracting  officer 
to  insert  the  following  clauses  set  forth 
in  paragraphs  (b)(1),  (2),  (3).  and  (4)  of 
this  section  in  full  in  any  contract 
subject  to  the  Contract  Work  Hours  and 
Safety  Standards  Act.  These  clauses 
shall  be  inserted  in  addition  to  the 
clauses  required  by  §  5.5(a)  or  §  4.6  of 
Part  4  of  this  title.  As  used  in  this 
paragraph,  the  terms  “laborers"  and  ^ 
“mechanics”  include  watchmen  and 
guards. 

(1)  Overtime  requirements.  No 
contractor  or  subcontractor  contracting 
for  any  part  of  the  contract  work  which 
may  require  or  involve  the  employment 


of  laborers  or  mechanics  shall  require  or 
permit  any  such  laborer  or  mechanic  in 
any  workweek  in  which  he  or  she  is 
employed  on  such  work  to  Vtrork  in 
excess  of  eight  hours  in  any  calendar 
day  or  in  excess  of  forty  hours  in  such 
workweek  unless  such  laborer  or 
mechanic  receives  compensation  at  a 
rate  not  less  than  one  and  one-half  times 
the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  eight  hours  in  any 
calendar  day  or  in  excess  of  forty  hours 
in  such  workweek,  whichever  is  greater. 

(2)  Violation;  liability  for  unpaid 
wages;  liquidated  damages.  In  the  event 
of  any  violation  of  the  clause  set  forth  in 
subparagraph  (1)  of  this  paragraph,  the 
contractor  and  any  subcontractor 
responsible  therefor  shall  be  liable  for 
the  unpaid  wages.  In  addition,  such  ' 
contractor  and  subcontractor  shall  be 
liable  to  the  United  States  (in  the  case  of 
work  done  under  contract  for  the 
District  of  Columbia  or  a  territory,  to 
such  District  or  to  such  territory),  for 
liquidated  damages.  Such  liquidated 
damages  shall  be  computed  with  respect 
to  each  individual  laborer  or  mechanic, 
including  watchmen  and  guards, 
employed  in  violation  of  the  clause  set 
forth  in  subparagraph  (1)  of  this 
paragraph,  in  the  sum  of  $10  for  each 
calendar  day  on  which  such  individual 
was  required  or  permitted  to  work  in 
excess  of  eight  hours  or  in  excess  of  the 
standard  workweek  of  forty  hours 
without  payment  of  the  overtime  wages 
required  by  the  clause  set  forth  in 
subparagraph  (1)  of  this  paragraph. 

(3)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  (write  in  the 
name  of  the  Federal  agency  or  the  loan 
or  grant  recipient)  shall  upon  its  own 
action  or  upon  written  request  of  an 
authorized  representative  of  tlie 
Department  of  Labor  withhold  or  cause 
to  be  withheld,  from  any  moneys 
payable  on  account  of  work  performed 
by  the  contractor  or  subcontractor  under 
any  such  contract  or  any  other  Federal 
contract,  or  any  other  Federally-assisted 
contract  subject  to  the  Contract  Work 
Hours  and  Safety  Standards  Act,  which 
is  held  by  the  same  contractor,  such 
sums  as  may  be  determined  to  be 
necessary  to  satisfy  any  liabilities  of 
such  contractor  or  subcontractor  for 
unpaid  wages  and  liquidated  damages 
as  provided  in  the  clause  set  forth  in 
subparagraph  (2)  of  this  paragraph. 

(4)  Subcontracts.  The  contractor  or 
subcontractor  shall  insert  in  any 
subcontracts  the  clauses  set  forth  in 
subparagraphs  (1)  through  (4)  of  this 
paragraph  and  also  a  clause  requiring 
the  subcontractors  to  include  these 
clauses  in  any  lower  tier  subcontracts. 
The  prime  contractor  shall  be 


responsible  for  compliance  by  any 
subcontractor  or  lower  tier 
subcontractor  with  the  clauses  set  forth 
in  subparagraphs  (1)  through  (4)  of  this 
paragraph. 

(c)  In  addition  to  the  clauses 
contained  in  paragraph  (b).  in  any 
contract  subject  only  to  the  Contract 
Work  Hours  and  Safety  Standards  Act 
and  not  to  any  of  the  other  statutes  cited 
in  §  5.1,  the  Agency  Head  shall  cause  or 
require  the  contracting  officer  to  insert  a 
clause  requiring  that  the  contractor  or 
subcontractor  shall  maintain  payrolls 
and  basic  payroll  records  during  the 
course  of  the  work  and  shall  preserve 
them  for  a  period  of  three  years  from  the 
completion  of  the  contract  for  all 
laborers  and  mechanics,  including 
guards  and  watchmen,  working  on  the 
contract.  Such  records  shall  contain  the 
name  and  address  of  each  such 
employee,  social  security  number, 
correct  classifications,  hourly  rates  of 
wages  paid,  daily  and  weekly  number  of 
hours  worked,  deductions  made,  and 
actual  wages  paid.  Further,  the  Agency 
Head  shall  cause  or  require  the 
contracting  officer  to  insert  in  any  such 
contract  a  clause  providing  that  the 
records  to  be  maintained  under  this 
paragraph  shall  be  made  available  by 
the  contractor  or  subcontractor  for 
inspection,  copying,  or  transcription  by 
authorized  representatives  of  the  (write 
the  name  of  agency)  and  the  Department 
of  Labor,  and  the  contractor  or 
subcontractor  will  permit  such 
representatives  to  interview  employees 
during  working  hours  on  the  job. 

§  5.6  Enforcement. 

(a)(1)  It  shall  be  the  responsibility  of 
the  Federal  agency  to  ascertain  whether 
the  clauses  required  by  §  5.5  have  been 
inserted  in  the  contracts  subject  to  the 
labor  standards  provisions  of  the  Acts 
contained  in  §  5.1.  Agencies  which  do 
not  directly  enter  into  such  contracts 
shall  promulgate  the  necessary 
regulations  or  procedures  to  require  the 
recipient  of  the  Federal  assistance  to 
insert  in  its  contracts  the  provisions  of 
§  5.5.  No  payment,  advance,  grant,  loan, 
or  guarantee  of  funds  shall  be  approved 
by  the  Federal  agency  unless  the  agency 
insures  that  the  clauses  required  by  §  5.5 
and  the  appropriate  wage  determination 
of  the  Secretary  of  Labor  are  contained 
in  such  contracts.  Furthermore,  no 
payment,  advance,  grant,  loan,  or 
guarantee  of  funds  shall  be  approved  by 
the  Federal  agency  after  the  beginning 
of  construction  unless  there  is  on  file 
with  the  agency  a  certification  by  the 
contractor  that  the  contractor  and  its 
subcontractors  have  complied  with  the 
provisions  of  §  5.5  or  unless  there  is  on 
file  with  the  agency  a  certification  by 
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the  contractor  that  there  is  a  substantial 
dispute  with  respect  to  the  required 
provisions. 

(2)  The  Federal  agency  shall  make 
such  examination  of  the  submitted 
payrolls  and  statements  of  compliance 
as  may  be  necessary  to  assure 
compliance  with  the  labor  standards 
clauses  required  by  §  5.5  and  the 
applicable  statutes  listed  in  §  5.1.  In 
connection  with  such  examination 
particular  attention  should  be  given  to 
the  correctness  of  classifications  and 
disproportionate  employment  of 
laborers,  of  helpers  where  they  are 
listed  on  the  wage  determination,  and  of 
apprentices  or  trainees  registered  in 
approved  programs.  Such  payrolls  and 
statements  shall  be  preserved  by  the 
agency  for  a  period  of  3  years  from  the 
date  of  completion  of  the  contract  and 
shall  be  produced  at  the  request  of  the 
Department  of  Labor  at  any  time  during 
the  3-year  period. 

(3)  In  addition  to  the  examination  of 
payrolls  and  statements  required  by 
paragraph  (a](2]  of  this  section,  the 
Federal  agency  shall  cause  such 
investigations  to  be  made  as  may  be 
necessary  to  assure  compliance  with  the 
labor  standards  clauses  required  by 

§  5.5  and  the  applicable  statutes  listed 
in  §  5.1.  Investigations  shall  be  made  of 
all  contracts  with  such  frequency  as 
may  be  necessary  to  assure  compliance. 
Such  investigations  shall  include 
interviews  with  employees,  which  shall 
be  taken  in  confidence,  and 
examinations  of  payroll  data  and 
evidence  of  registration  and  certification 
with  respect  to  apprenticeship  and 
training  plans  to  determine  the 
correctness  of  classifications  and 
disproportionate  employment  of 
laborers,  of  helpers  where  they  are 
listed  on  the  wage  determination,  and  of 
apprentices  or  trainees  registered  in 
approved  programs.  Such  investigations 
shall  also  include  evidence  of  fringe 
benefit  plans  and  payments  thereimder. 
Complaints  of  alleged  violations  shall  be 
given  priority. 

(4)  In  accordance  with  normal 
operating  procedures,  the  contracting 
agency  may  be  furnished  various 
investigatory  material  fi'om  the 
investigation  files  of  the  Department  of 
Labor.  None  of  the  material,  other  than 
computations  of  back  wages  and 
liquidated  damages  and  the  summary  of 
back  wages  due,  may  be  disclosed  in 
any  manner  to  anyone  other  than 
Federal  officials  charged  with 
administering  the  contract  or  program 
providing  Federal  assistance  to  the 
contract,  without  requesting  the 
permission  and  views  of  the  Department 
of  Labor. 


(5)  It  is  the  policy  of  the  Department  of 
Labor  to  protect  the  identity  of  its 
confidential  sources  and  to  prevent  an 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  the  identity  of  an 
employee  who  msices  a  written  or  oral 
statement  as  a  complaint  or  in  the 
course  of  an  investigation,  as  well  as 
portions  of  the  statement  which  would 
reveal  the  employee's  identity,  shall  not 
be  disclosed  in  any  manner  to  anyone 
other  than  Federal  officials  without  the 
prior  cohsent  of  the  employee. 

Disclosure  of  employee  statements  shall 
be  governed  by  the  provisions  of  the 
“Freedom  of  Information  Act”  (5  U.S.C. 
552,  see  29  CFR  Part  70)  and  the 
"Privacy  Act  of  1974”  (5  U.S.C.  552a). 

(b)  The  Administrator  shall  cause  to 
be  made  such  investigations  as  deemed 
necessary,  in  order  to  obtain  compliance 
with  the  labor  standards  provisions  of 
the  applicable  statutes  listed  in  §  5.1,  or 
to  affirm  or  reject  the  reconunendations 
by  the  Agency  Head  with  respect  to 
labor  standaMs  matters  arising  under 
the  statutes  listed  in  §  5.1.  Federal 
agencies,  contractors,  subcontractors, 
sponsors,  applicants,  or  owners  shall 
cooperate  with  any  authorized 
representative  of  die  Department  of 
Labor  in  the  inspection  of  records,  in 
interviews  with  workers,  and  in  all  other 
aspects  of  the  investigations.  The 
findings  of  such  an  investigation, 
including  amounts  found  due,  may  not 
be  altered  or  reduced  without  the 
approval  of  the  Department  of  Labor. 
Where  the  underpayments  disclosed  by 
such  an  investigation  total  $1,000  or 
more,  where  there  is  reason  to  believe 
that  the  violations  are  aggravated  or 
willful  (or,  in  the  case  of  the  Davis- 
Bacon  Act,  that  the  contractor  has 
disregarded  its  obligations  to  employees 
and  subcontractors),  or  where  liquidated 
damages  may  be  assessed  imder  the 
Contract  Work  Hours  and  Safety 
Standards  Act,  the  Department  of  Labor 
will  furnish  the  Federal  agency  an 
enforcement  report  detailing  the  labor 
standards  violations  disclosed  by  the 
investigation  and  any  action  taken  by 
the  contractor  to  correct  the  violative 
.  practices,  including  any  payment  of 
back  wages.  In  other  circumstances,  the 
Federal  agency  will  be  furnished  a  letter 
of  notification  summarizing  the  findings 
of  the  investigation. 

§  5.7  Reports  to  the  Secretary  of  Labor. 

(a)  Enforcement  reports.  (1)  Where 
underpayments  by  a  contractor  or 
subcontractor  total  less  than  $1,000,  and 
where  there  is  no  reason  to  believe  that 
the  violations  are  aggravated  or  willful 
(or,  in  the  case  of  the  Davis-Bacon  Act, 
that  the  contractor  has  disregarded  its 
obligations  to  employees  and 


subcontractors),  and  where  restitution 
has  been  effected  and  future  compliance 
assured,  the  Federal  agency  need  not 
submit  its  investigative  findings  and 
recommendations  to  the  Admiiiistrator, 
unless  the  investigation  was  made  at  the 
request  of  the  Department  of  Labor.  In 
the  latter  case,  the  Federal  agency  shall 
submit  a  factual  summary  report 
detailing  any  violations  including  any 
data  on  the  amount  of  restitution  paid, 
the  number  of  workers  who  received 
restitution,  liquidated  damages  assessed 
under  the  Contract  Work  Hours  and 
Safety  Standards  AcL  corrective 
measures  taken  (such  as  “letters  of 
notice”),  and  any  information  that  may 
be  necessary  to  review  any 
recommendations  for  an  appropriate 
adjustment  in  liquidated  damages  under 
§  5.8. 

(2)  Where  underpayments  by  a 
contractor  or  subcontractor  total  $1,000 
or  more,  or  where  there  is  reason  to 
believe  that  the  violations  are 
aggravated  or  willful  (or,  in  the  case  of 
the  Davis-Bacon  Act,  that  the  contractor 
has  disregarded  its  obligations  to 
employees  and  subcontractors),  the 
Federal  agency  shall  furnish  within  60 
days  after  completion  of  its 
investigation,  a  detailed  enforcement 
report  to  the  Administrator. 

(b)  Semi-annual  enforcement  reports. 
To  assist  the  Secretary  in  fulfilling  the 
responsibilities  under  Reorganization 
Plan  No.  14  of  1950,  Federal  agencies 
shall  furnish  to  the  Administrator  by 
April  30  and  October  31  of  each 
calendar  year  semi-annual  reports  on 
compliance  with  and  enforcement  of  the 
labor  standards  provisions  of  the  Davis- 
Bacon  Act  and  its  related  acts  covering 
the  periods  of  October  1  through  March 
31  and  April  1  through  September  30, 
respectively.  Such  reports  shall  be 
prepared  in  the  manner  prescribed  in 
memoranda  issued  to  Federal  agencies 
by  the  Administrator. 

(c)  Additional  information.  Upon 
request  the  Agency  Head  shall  transmit 
to  the  Administrator  such  information 
available  to  the  Agency  with  respect  to 
contractors  and  subcontractors,  their 
contracts,  and  the  nature  of  the  contract 
work  as  the  Administrator  may  find 
necessary  for  the  performance  of  his  or 
her  duties  with  respect  to  the  labor 
standards  provisions  referred  to  in  this 
part 

(d)  Contract  termination.  Where  a 
contract  is  terminated  by  reason  of 
violations  of  the  labor  standards 
provisions  of  the  statutes  listed  in  §  5.1, 
a  report  shall  be  submitted  promptly  to 
the  Administrator  and  to  the 
Comptroller  General  (if  the  contract  is 
subject  to  the  Davis-^con  Act)  giving 
the  name  and  address  of  the  contractor 
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or  subcontractor  whose  right  to  proceed 
has  been  terminated,  and  the  name  and 
address  of  the  contractor  or 
subcontractor,  if  any,  who  is  to  complete 
the  work,  the  amount  and  number  of  the 
contract,  and  the  description  of  the  work 
to  be  performed. 

§  5.8  Liquidated  damages  under  the 
Contract  Work  Hours  and  Safety  Standards 
Act. 

(a)  The  Contact  Work  Hours  and 
Safety  Standards  Act  requires  that 
laborers  or  mechanics  shall  be  paid 
wages  at  a  rate  not  less  than  one  and 
one-half  times  the  basic  rate  of  pay  for 
all  hours  worked  in  excess  of  eight 
hours  in  any  calendar  day  or  forty  hours 
in  any  work  week.  In  the  event  of 
violation  of  this  provision,  the 
contractor  and  any  subcontractor  shall 
be  liable  for  the  unpaid  wages  and  in 
addition  for  liquidated  damages, 
computed  with  respect  to  each  laborer 
or  mechanic  employed  in  violation  of 
the  Act  of  $10,  for  each  calendar  day  or 
workweek  in  which  such  individual  was 
required  or  permitted  to  work  without 
payment  of  required  overtime  wages. 
Any  contractor  or  subcontractor 
aggrieved  by  the  withholding  of 
liquidated  damages  shall  have  the  right 
to  appeal  to  the  head  of  the  agency  of 
the  United  States  (or  the  territory  or 
District  of  Columbia,  as  appropriate)  for 
which  the  contract  work  was  performed 
or  for  which  financial  assistance  was 
provided. 

(b)  Findings  and  recommendations  of 
the  Agency  Head.  The  Agency  Head  has 
the  authority  to  review  the 
administrative  determination  of 
liquidated  damages  and  to  issue  a  final 
order  affirming  the  determination.  It  is 
not  necessary  to  seek  the  concurrence  of 
the  Administrator  bui  the 
Administration  shall  be  advised  of  the 
action  taken.  Whenever  the  Agency 
Head  finds  that  a  sum  of  liquidated 
damages  administratively  determined  to 
be  due  is  incorrect  or  that  the  contractor 
or  subcontractor  violated  inadvertently 
the  provisions  of  the  Act 
notwithstanding  the  exercise  of  due  care 
upon  the  part  of  the  contractor  or 
subcontractor  involved,  and  the  amount 
of  the  liquidated  damages  computed  for 
the  contract  is  in  excess  of  $500.  the 
Agency  Head  may  make 
recommendations  to  the  Secretary  that 
an  appropriate  adjustment  in  liquidated 
damages  be  made  or  that  the  contractor 
or  subcontractor  be  relieved  of  liability 
for  such  liquidated  damages.  Such 
findings  with  respect  to  liquidated 
damages  shall  include  findings  with 
respect  to  any  wage  underpayments  for 
which  the  liquidated  damages  are 
determined. 


(c)  The  recommendations  of  the 
Agency  Head  for  adjustment  or  relief 
from  liquidated  damages  under 
paragraph  (a)  of  this  section  shall  be 
reviewed  by  the  Administrator  or  an 
authorized  representative  who  shall 
issue  an  order  concurring  in  the 
recommendations,  partially  concurring 
in  the  recommendations,  or  rejecting  the 
recommendations,  and  the  reasons 
therefor.  The  order  shall  be  the  final 
decision  of  the  Department  of  Labor, 
unless  a  petition  for  review  is  filed 
pursuant  to  Part  7  of  this  title,  and  the 
Wage  Appeals  Board  in  its  discretion 
reviews  such  decision  and  order. 

(d)  W'henever  the  Agency  Head  finds 
that  a  sum  of  liquidated  damages 
administratively  determined  to  be  due 
under  section  104(a)  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
for  a  contract  is  $500  or  less  and  the 
Agency  Head  finds  that  the  sum  of 
liquidated  damages  is  incorrect  or  that 
the  contractor  or  subcontractor  violated 
inadvertently  the  provisions  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  notwithstanding  the 
exercise  of  due  care  upon  the  part  of  the 
contractor  or  subcontractor  involved,  an 
appropriate  adjustment  may  be  made  in 
such  liquidated  damages  or  the 
contractor  or  subcontractor  may  be 
relieved  of  liability  for  such  liquidated 
damages  without  submitting 
recommendations  to  this  effect  or  a 
report  to  the  Department  of  Labor.  This 
delegation  of  authority  is  made  under 
section  105  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  and  has  been 
found  to  be  necessary  and  proper  in  the 
public  interest  to  prevent  undue 
hardship  and  to  avoid  serious 
impairment  of  the  conduct  of 
Government  business. 

§  5.9  Suspension  of  funds. 

In  the  event  of  failure  or  refusal  of  the 
contractor  or  any  subcontractor  to 
comply  with  the  labor  standards  clauses 
contained  in  §  5.5  and  the  applicable 
statutes  listed  in  §  5.1,  the  Federal 
agency,  upon  its  own  action  or  upon 
written  request  of  an  authorized 
representative  of  the  Department  of 
Labor,  shall  take  such  action  as  may  be 
necessary  to  cause  the  suspension  of  the 
payment,  advance  or  guarantee  of  funds 
until  such  time  as  the  violations  are 
discontinued  or  until  sufficient  funds  are 
withheld  to  compensate  employees  for 
the  wages  to  which  they  are  entitled  and 
to  cover  any  liquidated  damages  which 
may  be  due. 

§5.10  Restitution,  criminal  action. 

(a)  In  cases  other  than  those 
forwarded  to  the  Attorney  General  of 
the  United  States  under  paragraph  (b), 


of  this  section,  where  violations  of  the 
labor  standards  clauses  contained  in 
§  5.5  and  the  applicable  statutes  listed 
in  §  5.1  result  in  underpayment  of  wages 
to  employees,  the  Federal  agency  or  an 
authorized  representative  of  the 
Department  of  Labor  shall  request  that 
restitution  be  made  to  such  employees 
or  on  their  behalf  to  plans,  funds,  or 
programs  for  any  type  of  bona  fide 
fringe  benefits  within  the  meaning  of 
section  1(b)(2)  of  the  Davis-Bacon  Act. 

(b)  In  cases  where  the  Agency  Head 
or  the  Administrator  finds  substantial 
evidence  that  such  violations  are  willful 
and  in  violation  of  a  criminal  statute,  the 
payment  of  wage  underpayments  shall 
not  be  requested  and  the  matter  shall  be 
forwarded  to  the  Attorney  General  of 
the  United  States  for  prosecution  if  the 
facts  warrant.  In  all  such  cases  the 
Administrator  shall  be  informed 
simultaneously  of  the  action  taken. 

§5.11  Disputes  concerning  payment  of 
wages. 

(a)  This  section  sets  forth  the 
procedure  for  resolution  of  disputes  of 
fact  or  law  concerning  payment  of 
prevailing  wage  rates,  overtime  pay,  or 
proper  classification.  The  procedures  in 
this  section  may  be  initiated  upon  the 
Administrator’s  own  motion,  upon 
referral  of  the  dispute  by  a  Federal 
agency  pursuant  to  §  5.5(a)(9),  or  upon 
request  of  the  contractor  or 
subcontractor(s). 

(b) (1)  In  the  event  of  a  dispute 
described  in  paragraph  (a)  of  this 
section  in  wMch  it  appears  that  relevant 
facts  are  at  issue,  the  Administrator  will 
notify  the  affected  contractor  and 
subcontractor(s)  (if  any),  by  registered 
or  certified  mail  to  the  last  known 
address,  of  the  investigation  findings.  If 
the  Administrator  determines  that  there 
is  reasonable  cause  to  believe  that  the 
contractor  and/or  subcontractor(s) 
should  also  be  subject  to  debarment 
under  the  Davis-Bacon  Act  or 

§  5.12(a)(1),  the  letter  will  so  indicate. 

(2)  A  contractor  and/or  subcontractor 
desiring  a  hearing  concerning  the 
Administrator’s  investigative  findings 
shall  request  such  a  hearing  by  letter 
postmarked  within  30  days  of  the  date  of 
the  Administrator’s  letter.  The  request 
shall  set  forth  those  findings  which  are 
in  dispute  and  the  reasons  therefore, 
including  any  affirmative  defenses,  with 
resi>ect  to  the  violations  and/or 
debarment,  as  appropriate. 

(3)  Upon  receipt  of  a  timely  request 
for  a  hearing,  the  Administrator  shall 
refer  the  case  to  the  Chief 
Administrative  Law  Judge  by  Order  of 
Reference,  to  which  shall  be  attached  a 
copy  of  the  letter  from  the  Administrator 
and  response  thereto,  for  designation  of 
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an  Administrative  Law  Judge  to  conduct 
such  hearings  as  may  be  necessary  to 
resolve  the  disputed  matters.  The 
hearing  shall  be  conducted  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  6. 

(cKl)  In  the  event  of  a  dispute 
described  in  paragraph  (a)  of  this 
section  in  which  it  appears  that  there 
are  no  relevant  facts  at  issue,  and  where 
there  is  not  at  that  time  reasonable 
cause  to  institute  debarment 
proceedings  under  §  5.12,  the 
Administrator  shall  notify  the  contractor 
and  subcontractor(s)  (if  any),  by 
registered  or  certified  mail  to  the  last 
known  address,  of  the  investigation 
findings,  and  shall  issue  a  ruling  on  any 
issues  of  law  known  to  be  in  dispute. 

{2)(i)  If  the  contractor  and/or 
subcontractorjs)  disagree  with  the 
factual  findings  of  the  Administrator  or 
believe  that  there  are  relevant  facts  in 
dispute,  the  contractor  or 
subcuntractor(s)  shall  so  advise  the 
Administrator  by  letter  postmarked 
within  30  days  of  the  date  of  the 
Administrator’s  letter.  In  the  response, 
the  contractor  and/or  subcontractorjs) 
shall  explain  in  detail  the  facts  alleged 
to  be  in  dispute  and  attach  any 
supporting  documentation. 

(ii)  Upon  receipt  of  a  response  under 
paragraph  (c)(l)(i)  of  this  section 
alleging  the  existence  of  a  factual 
dispute,  the  Administrator  shall 
examine  the  information  submitted.  If 
the  Administrator  determines  that  there 
is  a  relevant  issue  of  fact  the 
Administrator  shall  refer  the  case  to  the 
Chief  Administrative  Law  Judge  in 
accordance  with  paragraph  (b)(3)  of  this 
section.  If  the  Administrator  determines 
that  there  is  no  relevant  issue  of  fact,  the 
Administrator  shall  so  rule  and  advise 
the  contractor  and  subcontractorfs)  (if 
any)  accordingly. 

(3)  If  the  contractor  and/or 
subcontractor's)  desire  review  of  the 
ruling  issued  by  the  Administrator  under 
paragraphs  (c)(1)  or  (2)  of  this  section, 
the  contractor  and/or  subcontractor(s) 
shall  file  a  petition  for  review  thereof 
with  the  Wage  Appeals  Board  within  30 
days  of  the  date  of  the  niling,  with  a 
copy  thereof  to  the  Administrator.  The 
petition  for  review  shall  be  filed  in 
accordance  with  Part  7  of  this  title. 

(d)  If  a  timely  response  to  the 
Administrator's  findings  or  ruling  is  not 
made  or  a  timely  petition  for  review  is 
not  filed,  the  Administrator’s  findings 
and/or  ruling  shall  be  final,  except  that 
with  respect  to  debarment  under  the 
Davis-Bacon  Act  the  Administrator 
shall  advise  the  Comptroller  General  of 
the  Administrator’s  recommendation  in 
accordance  with  §  5.12(a)(1).  If  a  timely 
response  or  petition  for  review  is  filed. 


the  findings  and/or  ruling  of  the 
Administrator  shall  be  inoperative 
unless  and  until  the  decision  is  upheld 
by  the  Administrative  l.aw  Judge  or  the 
Wage  Appeals  Board. 

§  5.12  Debarment  proceedings. 

(a) (1)  Whenever  any  contractor  or 
subcontractor  is  found  by  the  Secretary 
of  Labor  to  be  in  aggravated  or  willful 
violation  of  the  labor  standards 
provisions  of  any  of  the  applicable 
statutes  listed  in  §  5.1,  other  than  the 
Davis-Bacon  Act,  such  contractor  or 
subcontractor  or  any  firm,  corporation, 
partnership,  or  association  in  which 
such  contractor  or  subcontractor  has  a 
substantial  interest  shall  be  ineligible 
for  a  period  not  to  exceed  3  years  (from 
the  date  of  publication  by  the 
Comptroller  General  of  the  name  or 
names  of  said  contractor  or 
subcontractor  on  the  ineligible  list  as 
provided  below)  to  receive  any 
contracts  or  subcontracts  subject  to  any 
of  the  statutes  listed  in  §  5.1. 

(2)  In  cases  arising  under  contracts 
covered  by  the  Davis-Bacon  Act,  the 
Administrator  shall  transmit  to  the 
Comptroller  General  the  names  of  the 
contractors  or  subcontractors  and  their 
responsible  officers,  if  any  (and  any 
firms  in  which  the  contractors  or 
subcontractors  are  known  to  have  an 
interest),  who  have  been  found  to  have 
disregarded  their  obligations  to 
employees,  and  the  recommendation  of 
the  Secretary  of  Labor  or  authorized 
representative  regarding  debarment.  The 
Comptroller  General  will  distribute  a  list 
to  all  Federal  agencies  giving  the  names 
of  such  ineligible  person  or  firms,  who 
shall  be  ineligible  to  be  awarded  any 
contract  or  subcontract  of  the  United 
States  or  the  District  of  Columbia  and 
any  contract  or  subcontract  subject  to 
the  labor  standards  provisions  of  the 
statutes  listed  in  §  5.1. 

(b) (1)  In  addition  to  cases  under 
which  debarment  action  is  initiated 
pursuant  to  §  5.11,  whenever  as  a  result 
of  an  investigation  conducted  by  the 
Federal  agency  or  the  Department  of 
Labor,  and  where  the  Administrator 
finds  reasonable  cause  to  believe  that  a 
contractor  or  subcontractor  has 
committed  willful  or  aggravated 
violations  of  the  labor  standards 
provisions  of  any  of  the  statutes  listed  in 
§  5.1  (other  than  the  Davis-Bacon  Act), 
or  has  committed  violations  of  the 
Davis-Bacon  Act  which  constitute  a 
disregard  of  its  obligations  to  employees 
or  subcontractors  under  section  3(a) 
thereof,  the  Administrator  shall  notify 
by  registered  or  certified  mail  to  the  last 
known  address,  the  contractor  or 
subcontractor  and  its  responsible 
officers,  if  any  (and  any  firms  in  which 


the  contractor  or  subcontractor  are 
known  to  have  a  substantial  interest),  of 
the  finding.  The  Adminstrator  shall 
afford  such  contractor  or  subcontractor 
and  any  other  parties  notified  an 
opportunity  for  a  hearing  as  to  whether 
debarment  action  should  be  taken  under 
paragraph  (a)(1)  of  this  section  or 
section  3(a)  of  the  Davis-Bacon  Act.  The 
Administrator  shall  furnish  to  those 
notified  a  summary  of  the  investigative 
findings.  If  the  contractor  or 
subcontractor  or  any  other  parlies 
notiP.ed  wish  to  request  a  hearing  as  to 
whether  debarment  action  should  be 
taken,  such  a  request  shall  be  made  by 
letter  postmarked  within  30  days  of  the 
date  of  the  letter  from  the  Administrator, 
and  shall  set  forth  any  findings  which 
are  in  dispute  and  the  reasons  therefor, 
including  any  affirmative  defenses  to  be 
raised.  Upon  receipt  of  such  request  for 
a  hearing,  the  Administrator  shall  refer 
the  case  to  the  Chief  Administrative 
Law  Judge  by  Order  of  Reference,  to 
which  shall  be  attached  a  copy  of  the 
letter  from  the  Administrator  and  the 
response  thereto,  for  designation  of  an 
Administrative  Law  Judge  to  conduct 
such  hearings  as  may  be  necessary  to 
determine  the  matters  in  dispute.  In 
considering  debarment  under  any  of  the 
statutes  listed  in  §  5.1  other  than  the 
Davis-Bacon  Act,  the  Administrative 
Law  Judge  shall  issue  an  order 
concerning  whether  the  contractor  or 
subcontractor  is  to  be  debarred  in 
accordance  with  paragraph  (aXl)  of  this 
section.  In  considering  debarment  under 
the  Davis-Bacon  Act,  the  Administrative 
Law  Judge  shall  issue  a  recommendation 
as  to  whether  the  contractor  or 
subcontractor  should  be  debarred  under 
section  3(a)  of  the  Act. 

(2)  Hearings  under  this  section  shall 
be  conducted  in  accordance  with  29  CFR 
Part  6.  If  no  hearing  is  requested  within 
30  days  of  receipt  of  the  letter  from  the 
Administrator,  the  Administrator’s 
findings  shall  be  final,  e.xcept  with 
respect  to  recommendations  regarding 
debarment  under  the  Davis-Bacon  Act. 
as  set  forth  in  paragraph  (a)(2)  of  this 
section. 

(c)  Any  person  or  firm  debarred  under 
§  5.12(a)(1)  may  in  writing  request 
removal  from  the  debarment  list  after 
six  months  from  the  date  of  publication 
by  the  Comptroller  General  of  such 
person  or  firm’s  name  on  the  ineligible 
list.  Such  a  request  should  be  directed  to 
the  Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210,  and 
shall  contain  a  full  explanation  of  the 
reasons  why  such  person  or  firm  should 
be  removed  from  the  ineligible  list.  In 
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cases  where  the  contractor  or 
subcontractor  failed  to  make  full 
restitution  to  all  underpaid  employees,  a 
request  for  removal  will  not  be 
considered  until  such  underpayments 
are  made.  In  all  other  cases,  the 
Administrator  will  examine  the  facts 
and  circiunstances  surrounding  the 
violative  practices  which  caused  the 
debarment,  and  issue  a  decision  as  to 
whether  or  not  such  person  or  firm  has 
demonstrated  a  current  responsibility  to 
comply  with  the  labor  standards 
provisions  of  the  statutes  listed  in  §  5.1, 
and  therefore  should  be  removed  from 
the  ineligible  list.  Among  the  factors  to 
be  considered  in  reaching  such  a 
decision  are  the  severity  of  the 
violations,  the  contractor  or 
subcontractor’s  attitude  towards 
compliance,  and  the  past  compliance 
history  of  the  firm.  In  no  case  will  such 
removal  be  effected  unless  the 
Administrator  determines  after  an 
investigation  that  such  person  or  firm  is 
in  compliance  with  the  labor  standards 
provisions  applicable  to  Federal 
contracts  and  Federally  assisted 
construction  work  subject  to  any  of  the 
applicable  statutes  listed  in  §  5.1  and 
other  labor  statutes  providing  wage 
protection,  such  as  die  Service  Contract 
Act,  the  Walsh-Healey  Public  Contracts 
Act,  and  the  Fair  Labor  Standards  Act. 

If  the  request  for  removal  is  denied,  the 
person  or  firm  may  petition  for  review 
by  the  Wage  Appeals  Board  pursuant  to 
29  CFR  Part  7. 

(d](l]  Section  3(a]  of  the  Davis-Bacon 
Act  provides  that  for  a  period  of  three 
years  from  date  of  publication  on  the 
ineligible  list,  no  contract  shall  be 
awarded  to  any  persons  or  firms  placed 
on  the  list  as  a  result  of  a  finding  by  the 
Comptroller  General  that  such  persons 
or  firms  have  disregarded  obligations  to 
employees  and  subcontractors,  and 
further,  that  no  contract  shall  be 
awarded  to  “any  firm,  corporation, 
partnership,  or  association  in  which 
such  persons  or  firms  have  an  interest." 
Paragraph  (a](l]  of  this  section  similarly 
provides  that  contracts  subject  to  any  of 
the  statutes  listed  in  §  5.1  (other  than  the 
Oavis-Bacon  Act)  shall  not  be  awarded 
to  “any  firm,  corporation,  partnership,  or 
association"  in  which  a  contractor  or 
subcontractor  on  the  ineligible  list 
pursuant  to  that  paragraph  has  a 
“substantial  interest.”  A  finding  as  to 
whether  persons  or  firms  whose  names 
appear  on  the  ineligible  list  have  an 
interest  (or  a  substantial  interest,  as 
appropriate)  in  any  other  firm, 
corporation,  partnership,  or  association, 
may  be  made  through  investigation, 
hearing,  or  otherwise. 


(2)(i)  The  Administrator,  on  his/her 
own  motion  or  after  receipt  of  a  request 
for  a  determination  pursuant  to 
paragraph  (d)(3)  of  this  section  may 
make  a  finding  on  the  issue  of  interest 
(or  substantial  interest,  as  appropriate). 

(ii)  If  the  Administrator  determines 
that  there  may  be  an  interest  (or 
substantial  interest,  as  appropriate),  but 
finds  that  there  is  insufficient  evidence 
to  render  a  final  ruling  thereon,  the 
Administrator  may  refer  the  issue  to  the 
Chief  Administrative  Law  Judge  in 
accordance  with  paragraph  (d)(4)  of  this 
section. 

(iii)  If  the  Administrator  finds  that  no 
interest  (or  substantial  interest,  as 
appropriate)  exists,  or  that  there  is  not 
sufficient  information  to  warrant  the 
initiation  of  an  investigation,  the 
requesting  party,  if  any,  will  be  so 
notified  an  no  lather  action  taken. 

(iv) (A)  If  the  Administrator  finds  that 
an  interest  (or  substantial  interest,  as 
appropriate)  exists,  the  person  or  firm 
affected  will  be  tlotified  of  the 
Administrator's  finding  (by  certified 
mail  to  the  last  known  address),  which 
shall  include  the  reasons  therefor,  and 
such  person  or  firm  shall  be  afforded  an 
opportunity  to  request  that  a  hearing  be 
held  to  render  a  decision  on  the  issue. 

(B)  Such  person  or  firm  shall  have  20 
days  from  Ae  date  of  the 
Administrator’s  ruling  to  request  a 
hearing.  A  detailed  statement  of  the 
reasons  why  the  Administrator’s  ruling 
is  in  error,  including  facts  alleged  to  be 
in  dispute,  if  any,  shall  be  submitted 
with  the  request  for  a  hearing. 

(C)  If  no  hearing  is  requested  within 
the  time  mentioned  in  paragraph 
(d)(2)(iv)(B)  of  this  section,  the 
Administrator’s  finding  shall  be  final 
and  the  Administrator  shall  so  notify  the 
Comptroller  General.  If  a  hearing  is 
requested,  the  ruling  of  the 
Administrator  shall  be  inoperative 
unless  and  until  the  administrative  law 
judge  or  the  Wage  Appeals  Board  issues 
an  order  that  there  is  an  interest  (or 
substantial  interest,  as  appropriate). 

(3)(i)  A  request  for  a  determination  of 
interest  (or  substantial  interest,  as 
appropriate),  may  be  made  by  any 
interested  party,  including  contractors 
or  prospective  contractors  and 
associations  of  contractors, 
representatives  of  employees,  and 
interested  Government  agencies.  Such  a 
request  shall  be  submitted  in  writing  to 
the  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210,  to  the 
attention  of  the  Office  of  Government 
Contract  Wage  Standards. 

(ii)  The  request  shall  include  a 
statement  setting  forth  in  detail  why  the 


petitioner  believes  that  a  person  or  firm 
whose  name  appears  on  the  debarred 
bidders  list  has  an  interest  (or  a 
substantial  interest,  as  appropriate)  in 
any  firm,  corporation,  partnership,  or 
association  which  is  seeking  or  has  been 
awarded  a  contract  of  the  United  States 
or  the  District  of  Columbia,  or  which  is 
subject  to  any  of  the  statutes  listed  in 
§  5.1.  No  particular  form  is  prescribed 
for  the  submission  of  a  request  under 
this  section. 

(4)  Referral  to  the  Chief  Administrator 
Law  fudge.  The  Administrator,  on  his/ 
her  own  motion  under  paragraph 
(d](2)(ii)  of  this  section  or  upon  a  request 
for  hearing  where  the  Administrator 
determines  that  relevant  facts  are  in 
dispute,  will  by  order  refer  the  issue  to 
the  Chief  Administrative  Law  Judge,  for 
designation  of  an  Administrative  Law 
Judge  who  shall  conduct  such  hearings 
as  may  be  necessary  to  render  a 
decision  solely  on  the  issue  of  interest 
(or  substantial  interest,  as  appropriate). 
Such  proceedings  shall  be  conducted  in 
accordance  with  the  procedures  set 
forth  at  29  CFR  Part  6. 

(5)  Referral  to  the  Wage  Appeals 
Board.  If  the  person  or  firm  affected 
requests  a  hearing  and  the 
Administrator  determines  that  relevant 
facts  are  not  in  dispute,  the 
Administrator  will  refer  the  issue  and 
the  record  compiled  thereon  to  the 
Wage  Appeals  Board  to  render  a 
decision  solely  on  the  issue  of  interest 
(or  substantial  interest,  as  appropriate). 
Such  proceeding  shall  be  conducted  in 
accordance  with  the  procedures  set 
forth  at  29  CFR  Part  7. 

§  5.13  Rulings  and  Interpretations. 

All  questions  relating  to  the 
application  and  interpretation  of  wage 
determinations  (including  the 
classifications  therein)  issued  pursuant 
to  Part  1  of  this  subtitle,  of  the  rules 
contained  in  this  part  and  in  Parts  1  and 
3,  and  of  the  labor  standards  provisions 
of  any  of  the  statutes  listed  in  §  5.1  shall 
be  referred  to  the  Administrator  for 
appropriate  ruling  or  interpretation.  The 
rulings  and  interpretations  shall  be 
authoritative  and  those  under  the  Davis- 
Bacon  Act  may  be  relied  upon  as 
provided  for  in  section  10  of  the  Portal- 
to-Portal  Act  of  1947  (29  U.S.C.  259). 
Requests  for  such  rulings  and 
interpretations  should  be  addressed  to 
the  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210. 
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§  5.14  Variations,  tolerances,  and 
exemptions  from  Parts  1  and  3  of  this 
subtitle  and  this  part 

The  Secretary  of  Labor  may  make 
variations,  tolerances,  and  exemptions 
from  the  regulatory  requirements  of  this 
part  and  those  of  Parts  1  and  3  of  this 
subtitle  whenever  the  Secretary  finds 
that  such  action  is  necessary  and  proper 
in  the  public  interest  or  to  prevent 
injustice  and  undue  hardship. 

Variations,  tolerances,  and  exemptions 
may  not  be  made  from  the  statutory 
requirements  of  any  of  the  statutes 
listed  in  §  5.1  unless  the  statute 
specifically  provides  such  authority. 

§  5.15  Limitations,  variations,  tolerances, 
and  exemptions  under  the  Contract  Work 
Hours  and  Safety  Standards  Act. 

(a)  General.  Upon  his  or  her  own 
initiative  or  upon  the  request  of  any 
Federal  agency,  the  Secretary  of  Labor 
may  provide  under  section  105  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  reasonable  limitations 
and  allow  variations,  tolerances,  and 
exemptions  to  and  from  any  or  all 
provisions  of  that  Act  whenever  the 
Secretary  finds  such  action  to  be 
necessary  and  proper  in  the  public 
interest  to  prevent  injustice,  or  undue 
hardship,  or  to  avoid  serious  impairment 
of  the  conduct  of  Government  business. 
Any  request  for  such  action  by  the 
Secretary  shall  be  submitted  in  writing, 
and  shall  set  forth  the  reasons  for  which 
the  request  is  made. 

(b)  Exemptions.  Pursuant  to  section 
105  of  the  Contract  Work  Hours  and 
Safety  Standards  Act,  the  following 
classes  of  contracts  are  found  exempt 
from  all  provisions  of  that  Act  in  order 
to  prevent  injustice,  undue  hardship,  or 
serious  impairment  of  Government 
business: 

(1)  Contracts  of  $2,000.00  or  less. 

(2)  Purchases  and  contracts  other  than 
construction  contracts  in  the  aggregate 
amount  of  $2,500.00  or  less.  In  arriving  at 
the  aggregate  amount  involved,  there 
must  be  included  all  property  and 
services  which  would  properly  be 
grouped  together  in  a  single  transaction 
and  which  would  be  included  in  a  single 
advertisement  for  bids  if  the 
procurement  were  being  effected  by 
formal  advertising. 

(3)  Contract  work  performed  in  a 
workplace  within  a  foreign  country  or 
within  territory  under  the  jurisdiction  of 
the  United  States  other  than  the 
following:  A  State  of  the  United  States; 
the  District  of  Columbia;  Puerto  Rico; 
the  Virgin  Islands;  Outer  Continental 
Shelf  lands  defined  in  the  Outer 
Continental  Shelf  Lands  Act  (ch.  345,  67 
Stat.  462);  American  Samoa;  Guam; 


Wake  Island;  Eniwetok  Atoll;  Kwajalein 
Atoll;  and  Johnston  Island; 

(4)  Agreements  entered  into  by  or  on 
behalf  of  the  Commodity  Credit 
Corporation  providing  for  the  storing  in 
or  handling  by  commercial  warehouses 
of  wheat,  com,  oats,  barley,  rye,  grain 
sorghums,  soybeans,  flaxseed,  rice, 
naval  stores,  tobacco,  peanuts,  dry 
beans,  seeds,  cotton,  and  wool. 

(5)  Sales  of  surplus  power  by  the 
Tennessee  Valley  Authority  to  States, 
counties,  municipalities,  cooperative 
organization  of  citizens  or  farmers, 
corporations  and  other  individuals 
pursuant  to  section  10  of  the  Tennessee 
Valley  Authority  Act  of  1933  (16  U.S.C. 
8311). 

(c)  Tolerances.  (1)  The  “basic  rate  of 
pay”  under  section  102  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
may  be  computed  as  an  hourly 
equivalent  to  the  rate  on  which  time- 
and-one-half  overtime  compensation 
may  be  computed  and  paid  under 
section  7  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended  (29  U.S.C.  207), 
as  interpreted  in  Part  778  of  this  title. 

This  tolerance  is  fmmd  to  be  necessary 
and  proper  in  the  public  interest  in  order 
to  prevent  undue  hardship. 

(2)  Concerning  the  tolerance  provided 
in  paragraph  (c)(1)  of  this  section,  the 
provisions  of  section  7(d)(2)  of  the  Fair 
Labor  Standards  Act  and  §  778.7  of  this 
title  should  be  noted.  Under  these 
provisions,  pajonents  for  occasional 
periods  when  no  work  is  performed,  due 
to  vacations,  and  similar  causes  are 
excludable  from  the  “regular  rate"  under 
the  Fair  Labor  Standards  Act.  Such 
payments,  therefore,  are  also  excludable 
from  the  “basic  rate”  under  the  Contract 
Work  Hours  and  Safety  Standards  Act. 

(3)  See  §  5.8(c)  providing  a  tolerance 
subdelegating  authority  to  the  heads  of 
agencies  to  make  appropriate 
adjustments  in  the  assessment  of 
liquidated  damages  totaling  $500  or  less 
under  specified  circumstances. 

(4) (i)  Time  spent  in  an  organized 
program  of  related,  supplemental 
instruction  by  laborers  or  mechanics 
employed  under  bona  fide 
apprenticeship  or  training  programs  may 
be  excluded  from  working  time  if  the 
criteria  prescribed  in  paragraphs 
(c)(4)(ii)  and  (iii)  of  this  section  are  met. 

(ii)  The  apprentice  or  trainee  comes 
within  the  definition  contained  in 

§  5.2{n). 

(iii)  The  time  in  question  does  not 
involve  productive  work  or  performance 
of  the  apprentice’s  or  trainee’s  regular 
duties. 

(d)  Variations.  (1)  In  order  to  prevent 
undue  hardship,  a  workday  consisting  of 
a  fixed  and  recurring  24-hour  period 
commencing  at  the  same  time  on  each 


calendar  day  may  be  used  in  lieu  of  the 
calendar  day  in  applying  the  daily 
overtime  provisions  of  the  Act  to  the 
employment  of  firefighters  or  fireguards, 
under  the  following  conditions:  (i) 

Where  such  employment  is  under  a 
platoon  system  requiring  such 
employees  to  remain  at  or  within  the 
confines  of  their  post  of  duty  in  excess 
of  eight  hours  per  day  in  a  standby  or 
on-call  status;  and  (ii)  if  the  use  of  such 
alternate  24-hour  day  has  been  agreed 
upon  between  the  employer  and  such 
employees  or  their  authorized 
representatives  before  performance  of 
the  work;  and  (iii)  provided  that,  in 
determining  the  daily  and  the  weekly 
overtime  requirements  of  the  Act  in  any 
particular  workweek  of  any  such 
employee  whose  established  workweek 
begins  at  an  hour  of  the  calendar  day 
different  from  the  hour  when  such 
agreed  24-hour  day  commences,  the 
hours  worked  in  excess  of  8  hours  in  any 
such  24-hour  day  shall  be  counted  in  the 
established  workweek  (of  168  hours 
commencing  at  the  same  time  each 
week)  in  which  such  hours  are  actually 
worked. 

(2)  In  the  event  of  failure  or  refusal  of 
the  contractor  or  any  subcontractor  to 
comply  with  overtime  pay  requirements 
of  the  Contract  Work  Hours  and  Safety 
Standards  Act,  if  the  funds  withheld  by 
Federal  agencies  for  the  violations  are 
not  sufficient  to  pay  fully  both  the 
unpaid  wages  due  laborers  and 
mechanics  and  the  liquidated>damages 
due  the  United  States,  the  available 
funds  shall  be  used  first  to  compensate 
the  laborers  and  mechanics  for  the 
wages  to  which  they  are  entitled  (or  an 
equitable  portion  thereof  when  the  funds 
are  not  adequate  for  this  purpose);  and 
the  balance,  if  any,  shall  Be  used  for  the 
payment  of  liquidated  damages. 

(3)  In  the  performance  of  any  contract 
entered  into  pursuant  to  the  provisions 
of  38  U.S.C.  620  to  provide  nursing  home 
care  of  veterans,  no  contractor  or 
subcontractor  under  such  contract  shall 
be  deemed  in  violation  of  Section  102  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  by  virtue  of  failure  to  pay 
the  overtime  wages  required  by  such 
section  for  work  in  excess  of  8  hours  in 
any  calendar  day  or  40  hours  in  the 
workweek  to  any  individual  employed 
by  an  establishment  which  is  an 
institution  primarily  engaged  in  the  care 
of  the  sick,  the  aged,  or  the  mentally  ill 
or  defective  who  reside  on  the  premises 
if,  pursuant  to  an  agreement  or 
understanding  arrived  at  between  the 
employer  and  the  employee  before 
performance  of  the  work,  a  work  period 
of  14  consecutive  days  is  accepted  in 
lieu  of  the  workweek  of  7  consecutive 
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days  for  the  purpose  of  overtime 
compensation  and  if  such  individual 
receives  compensation  for  employment 
in  excess  of  8  hours  in  any  workday  and 
in  excess  of  80  hours  in  such  14-day 
period  at  a  rate  not  less  than  iVz  times 
the  regular  rate  at  which  the  individual 
is  employed,  computed  in  accordance 
with  the  requirements  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

§  5.16  Training  pians  approved  or 
recognized  by  the  Department  of  Labor 
prior  to  August  20, 1975. 

(a)  Notwithstanding  the  provisions  of 
§  5.5(a)(4)(ii]  relating  to  the  utilization  of 
trainees  on  Federal  and  federally 
assisted  construction,  no  contractor 
shall  be  required  to  obtain  approval  of  a 
training  program  which,  prior  to  August 

20, 1975,  was  approved  by  the 
Department  of  Labor  for  purposes  of  the 
Davis-Bacon  and  Related  Acts,  was 
established  by  agreement  of  organized 
labor  and  management  and  therefore 
recognized  by  the  Department,  and/or 
was  recognized  by  the  Department 
under  Executive  Order  11246,  as 
amended.  A  copy  of  the  program  and 
evidence  of  its  prior  approval,  if 
applicable  shall  be  submitted  to  the 
Employment  and  Training 
Administration,  Bureau  of 
Apprenticeship  and  Training,  which 
shall  certify  such  prior  approval  or 
recognition  of  the  program.  In  every 
other  respect,  the  provisions  of 

§  5.5(a][4](ii] — including  those  relating 
to  registration  of  trainees,  permissible 
ratios,  and  wage  rates  to  be  paid — shall 
apply  to  these  programs. 

(b)  Every  trainee  employed  on  a 
contract  executed  on  and  after  August 

20, 1975,  in  one  of  the  above  training 
programs  must  be  individually 
registered  in  the  program  in  accordance 
with  BAT  procedures,  and  must  be  paid 
at  the  rate  specified  in  the  program  for 
the  level  of  progress.  Any  such 
employee  listed  on  the  payroll  at  a 
trainee  rale  who  is  not  registered  and 
participating  in  a  program  certified  by 
BAT  pursuant  to  this  section,  or 
approved  and  certified  by  BAT  pursuant 
to  §  5.5(a}(4][ii),  must  be  paid  the  wage 
rate  determined  by  the  Secretary  of 
Labor  for  the  classification  of  work 
actually  performed.  The  ratio  of  trainees 
to  journeymen  shall  not  be  greater  than 
permitted  by  the  terms  of  the  program. 

(c)  in  the  event  a  program  which  was 
recognized  or  approved  prior  to  August 

20, 1975,  is  modified,  revised,  extended, 
or  renewed,  the  changes  in  the  program 
or  its  renewal  must  be  approved  by  the 
Bureau  of  Apprenticeship  and  Training 
before  they  may  be  placed  into  effect. 


§  5.17  Withdrawal  of  approval  of  a  training 
program. 

If  at  any  time  the  Employment  and 
Training  Administration,  Bureau  of 
Apprenticeship  and  Training 
determines,  after  opportunity  for  a 
hearing,  that  the  standards  of  any 
program,  whether  it  is  one  recognized  or 
approved  prior  to  August  20, 1975,  or  a 
program  subsequently  approved,  have 
not  been  complied  with,  or  that  such  a 
program  falls  to  provide  adequate 
training  for  participants,  a  contractor 
will  no  longer  be  permitted  to  utilize 
trainees  at  less  than  the  predetermined 
rate  for  the  classification  of  work 
actually  performed  until  an  acceptable 
program  is  approved.  If  the  contractor 
files  an  appeal  pursuant  to  §  5.18  within 
30  days  of  receipt  of  a  certified  letter 
withdrawing  the  Bureau  of 
Apprenticeship  and  Training’s  approval, 
the  effect  of  the  withdrawal  of  approval 
of  the  program  will  be  delayed  until  a 
decision  is  rendered  on  the  appeal. 

§  5.18  Appeal  from  Bureau  of 
Apprenticeship  and  Training’s  decisions. 

(a)  Appeal  from  a  withdrawal  of 
approval  of  a  training  program  by  the 
Bureau  of  Apprenticeship  and  Training 
pursuant  to  §  5.17  may  be  made  to  the 
Assistant  Secretary  for  Employment  and 
Training,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210.  Appeals 
brought  more  than  30  days  after  the 
contractor’s  receipt  of  notice  of 
withdrawal  of  approval  of  a  program 
will  be  processed,  but  the  effects  of 
withdrawal  of  approval  of  the  program 
will  not  be  delayed  during  consideration 
of  such  an  appeal. 

(b)  Appeal  from  disapproval  of  new 
training  programs  whose  approval  is 
requested  pursuant  to  these  regulations 
may  be  made  to  the  Assistant  Secretary 
for  Employment  and  Training,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210. 

(c)  The  Assistant  Secretary  for 
Employment  and  Training  {or  designee] 
shall  examine  the  complete  record  on 
the  basis  of  which  the  denial  was 
issued,  including  the  application  for  the 
program,  supporting  data.  Bureau  of 
Apprenticeship  and  Training  decision, 
and  any  written  argument  which  the 
applicant  may  submit,  and  any  reply 
thereto  by  the  Bureau  of  Apprenticeship 
and  Training.  Copies  of  any  such  reply 
shall  be  served  on  the  applicant.  The 
Assistant  Secretary,  or  designee,  shall 
approve  or  disapprove  the  decision  of 
the  Bureau  or  shall  advise  what 
modifications  are  necessary  for 
approval  of  the  program.  This  decision 
by  the  Assistant  Secretary  or  designee 
shall  be  final. 

(FR  Doc.  81-1363  Filed  1-12-81: 12:35  am] 
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